
identifYing data deleted to 
prevent clearly unwarranted 
invasion of personal privacy 

PUBUCCOPY 

DATE: AUG 27 20t2 

IN RE: Appl icant: 

Office: LAS VEGAS 

U.S. Department of Homeland Security 
U.S. Citi/cnship and Immigr<ltiOIl Scnl<X, 

Admimsll ali vc '\ppeah Office (A\( ) I 

20 Massarhusclts Ave .. N.W .. MS .;OlJll 
WaShll1~On, DC 2()S~9-.2()90 

U.S. Litizenship 
and Immigration 
Services 

FIL 

APPLIC ATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)( B)(\) of 

the Immigration and Nationality Act. 8 U.s.c. § I I 82(a)(9)(8)(v) 

01\ BEHALF OF APPLICANT: 

INSTRUCTIONS 

Enclosed plcase find the decision of the Administrative Appeals Office in your case. All of the document> 

related to this matter have been returned to the office that originally decided your case. Please be advised that 

any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO lllappropriately applied the law in reaching its decision. or you have addJlipn;d 
information that you wi~h to have considered, you may file a motion to reconsider or a motion to reOrl'!1 ill 

accordance with the instructions on Form 1-2908. Notice of Appeal or Motion. With a fcc of $630. Th,' 

specific requirements for filing such a motion can be found at 8 C.F.R. § 103.S. 00 not file any 1110tiOll 

directly with the AAO. Please be aware that 8 C.F.R. § I 03.5(a)( I )(i) requires any motion to be filed within 

30 days of the deCISion that the motion seeks to reconsider or reopen. 

Thank you, 

v-'1,p. rC ~ 
t,/ 

Perry Rhew 

Chid', Admini,trative Appeals Orrice 

,,'ww.uscis.go\, 
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DISClJSSIOl'i: The waiver application was denied by the Ficld Office Director. Las Vegas. Nevada. 
and is now hefore the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record estahlishes that the applicant is a native and citizen of Mexico who entered the United 
States without being admitted in 1992. In January 2001, the applicant was voluntarily returned to 
Mexico. On April 3. 2001. the applicant re-entered the United States without being admitted and has 
remained in the United States to date. The applicant was found to be inadmissible to the United 
States under section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U,S,c. ~ 
I I 82(a)(<J)(B)(i)(II). for having heen unlawfully present in the United States for more than one year. 
The applicant docs not contest this finding of inadmissibility. Rather, he seeks a waiver of 
inadmissibility in order to reside in the United States with his U.S. citizen spouse and children. 

The field office director. in a separate decision denying the applicant's Form 1-485, noted that as the 
applicant had accrued unlawful presence from April 1, 1997, the effective date of the unlawl'tli 
presence provisions of the Act, until he was removed in January 2001. and he was therefore 
inadmissihle under section 212(a)(9)(C) as a result of his subsequent re-entry to the United States in 
April 2001, and was not eligible to receive consent to reapply for admission for at least 10 years 
after his last departure. The Form 1-485 was denied accordingly. See Decision or the Field OUiee 
/JireclOr 10 /Jen\' the Applicllnt's Form 1-485, Applicatioll to Register Perm{//leJlt Residence iiI' 

Aliil/·I! Stalils (FOr/II 1-.:/85). dated July 27, 2009. As a consequence of the Form 1-485 denial. the 
applicant's Form 1-601. Application for Waiver of Grounds of Inadmissibility (Form 1-6(1) \I'" 
denied as well. See Decisioll orthe Field Office Director to Deny the Appli('{lllt's Form 1-601. dated 
July 27. 200<J. 

To begin. on appeal counsel references that the applicant "filed an application for permiSSIOn to 
reapply for admission into the United States after deportation or removal on Form 1-601 .. ,," See 
Form 1-290B. The AAO notes that the record fails to establish that counselor the applicant did in 
fact ,uhmit a Form 1-2 I 2, Application for Permission to Reapply for Admission into the United 
States Arter Deportation or Removal (Form 1-212) on hehalf of the applicant. The only appeal in the 
record for the applicant is in relation to the Form 1-601 application submitted by the applicant in 
April 200<J. 

Section 212(a)(9) of the Act, 8 U.S.C. § 1182(a)(9), states in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-
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(II) has been unlawfully present in the United States 
for one year or more. and who again seeks 
admission within to years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General Inow the Secretary of Homeland 
Security (Secretaryl] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence. if it is established to 
the satisfaction of the Attorney General (Secretary) that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien ... 

The AAO concurs with the field office director that the applicant is also inadmissible under section 
212(a)(9)(C)(i)(I) of the Act. 8 U.S.c. § I I 82(a)(9)(C)(i)(l). As established in the record. the 
applicant initially entered the United States without being admitted in 1992 and was voluntary 
returned to Mexico in January 2001. In April 2001. the applicant again re-entered the United States 
without being admitted. The additional finding of inadmissibility in the instant case is based on the 
applicant's entry without being admitted in April 200 I after having been unlawfully present in the 
United States for an aggregate period of more than one year. As noted above. this ground of 
inadmissibility was referenced in the field office director's decisions to deny the applicant's Form 1-
485. 1 

(e) Aliens unlawfully present after previous immigration violations.-

(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for an 
aggregate period of more than I year, or 

(II) has been ordered removed under section 235(b)(I). 
section 240. or any other provision of law. 

I The Field Ofrin~ Dirl'L'tor references that the applicant was removed from the United Statl:s in January ~()() 1 \('(' 

Dcci.\io/l (~l lilt' Fi(!/d Ojjice Director to Deny the Applicaflf's Form 1-485, dated July 27, 2(X)Y. The record dot.'" IIp! 

e"tabli..,h that the applicant was in fact removed in January 2001. If the applicant had in fact been removed, he w'()uld 

al. ... o he inadmi-.sible under "iection 212(a)(9)(C)(i)(II) of the Act. for having entered the United States without king 

admitted after having been removed frum the United States. Nevertheless. the applicant remains inadmissible unde]" 

section 212(a)(9){C)(i){I) of the Act. based on his re-entry to the United States without being admitted after having 

accrued unlawful presenl'l' for a period of more than one year. 
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and who enters or attempts to reenter the United States 
without being admitted is inadmissible. 

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission 
more than 10 years after the date of the alien's last departure from the 
United States if, prior to the alien's reembarkation at a place outside the 
United States or attempt to be readmitted from a foreign contiguous 
territory, the Secretary has consented to the alien's reapplying for 
admission. 

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to 
reapply unlcss the alien has been outside the United States for more than ten years since the date of 
the alien's last dcparture from the United States. See Matter of'Torres-Garcia. 23 I&N Dec. X66 
(BIA 20(6). In Dllron Gonzalez v. DHS, 508 F.3d 1227 (9th Cif. 2007), the Ninth Circuit 
overturned its previous decision. Perez Gonzalez v. Ashcro/i, 379 F.3d 783 (9th Cir. 20(4). and 
deferred to thc BIA's holding that section 212(a)(9)(C)(i) of the Act bars aliens subjcct to its 
provisions from recciving permission to reapply for admission prior to the expiration of the ten-year 
har. The Ninth Circuit clarified that its holding in Duran Gonzalez applies retroactively. even to 
those alicns who had Form 1-212 applications pending before Perez Gon;:.alez. was overturned.: 
Morule.l-iZ,!lIierdo ,'. DHS, 600 F.3d. 1076 (9th Cir. 2010). See also Duran Gonzales v. DHS. 6')9 
F.3d 930 (91h Cir. 2(11) (affirming the district court's order denying the plaintiff"s motions to amend 
its class certification and declining to apply Duran Gonzales prospectively only); Nunez-Reves ,'. 
Holder, 646 F.3d 684 (9th Cir. 2011) (stating that the general default principle is that a court's 
decisions apply retroactively to all cases still pending before the courts). 

Thus. to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must he the case that the 
applicant's last dcparture was at least ten years ago, the applicant has remained outside the United 
States (/wllJSCIS has consented to the applicant's reapplying for admission. [n the present matter. 
the applicant is currently residing in the United States and did not remain outside the United Stales 
for 10 years aftcr his last departure. He is currently statutorily ineligible to apply for permission to 
reapply for admission. As such, no purpose would be served in adjudicating his waiver under scction 
212(a)(9)(B)(v) of the Act. 

Having found the applicant statutorily ineligible for relief at this time. no purpose would he served in 
di.scussing whcther he has established extreme hardship to his U.S. citizen spouse or whether he 
merits a waiver as a matter of discretion. [n proceedings for application for waivcr of grounds 01' 
inadmissihility. thc burden of proving eligibility remains entirely with the applicant. Section 291 01' 

, 
~ A~ noted ahove. the record fails to establish that counselor the applicant did in fact file a Form 1-212. Neverthele'i\. a\ 
explained above. even if a Form 1-212 application was pending on behalf of the applicant hefore Pere::~G()n::(/'(': \\'i.I;" 

overturned. the Ninth Circuit ha.'. clarified that its holding in Duran Gonzalez applies retroactively. even to those i.liiL'Il" 
who had Form 1-212 applications pending before Perez-Gonzalez was overturned. 



the Act, 8 U.s.c. ~ 1361. Here, the applicant has not met that burden. Accordingly, the appeal will 
be dismissed. 

ORDER: Thc appeal is dismissed. The waiver application is denied. 


