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DISCUSSION: The waiver application was denied by the Field Office Director, Ciudad Juarey,
Mexico. The application is now before the Administrative Appeals Office (AAQO) on appeal. The
appeal will be dismissed.

The applicant 1s a native and citizen of Mexico who was tound to be inadmissible to the United
States pursuant to section 212(a)(9)(B)(1)(I1) of the Immigration and Nationality Act (the Act).
8 U.S.C. § 1182(a)(9XB)(1)(1I), for having been unlawfully present in the United States for one
year or more and sceking readmission within 10 years of departure from the United States. The
applicant 1s the beneficiary of an approved Petition for Alien Relative (Form 1-130) filed on her
bechalt by her U.S. citizen spouse. The applicant seeks a waiver of madmissibility under
section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), in order (o reside in the United
States with her spouse.

In a decision dated October 13, 2010, the Field Office Director concluded that the hardship that
the applicant’s L.S. citizen spouse would sufter did not rise to the level of extreme as required by
the statute and the application for a waiver of inadmissibility was denied accordingly.

On appeal, counsel for the applicant does not contest the applicant’s inadmissibility, but states tha
her spouse will in lact suffer from extreme hardship as a result of her inadmissibihty.

In support of the waiver application, the record includes, but is not timited to a letter from the
applicant’s spouse, biographical information for the applicant, his spouse, and their children. a
psychological assessment of the applicant’s spouse, a letter from the applicant’s son’s speech
pathologist, financial information for the applicant and her spouse, and documentation of the
applicant’s immigration history.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The entire record was reviewed and considered in rendering « decision on the

appeal.

The applicant 1s inadmissible under section 212(a)}(9)}BXi)(II) of the Act for having bcen
unlawtully present in the United States for one year or more. Section 212(a)(9) of the Act
provides:

(B) ALIENS UNLAWFULLY PRESENT .-

(1) In general.- Any alien (other than an alien lawfully admitted for permanent
residence) who-

(11) has been unlawiully present i the United States for one year or more., and who
again sceks admission within 1) years of the date of such alien's departure or
removal lrom the United States, s inadmissible.
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(v) Waiver.-The Attorney General has sole discretion to waive clause (1) in the case
of an immigrant who 1s the spouse or son or daughter of a United States ¢itizen or
of an alien lawfully admitied for permanent residence, if it is established to the
satisfaction of the Attorney General that the refusal of admission to such immigrant
alien would result 1n extreme hardship to the citizen or lawtully resident spouse or
parent of such alien. No court shall have jurisdiction to review a decision or action
by the Atrorney General regarding a waiver under this clause.

The apphicant stated that she entered the United States without inspection in January 2000 and
remained 10 the Unmited States unlawfully through October 2007, accruing unlawtul presence
during this entire period.  As the period ot unlawful presence accrued 1s one year or more, the
applicant 1s inadmissible to the United States under section 212(a)}9)B)(1)(11) of the Act for a
pertod of 10 years from her departure from the United States. The applicant does not contest this
finding of inadmissibility on appeal.

The applicant 1s eligible to apply for a waiver of this ground of inadmissibility under
section 212(a)(9)B)(v) of the Act, as the spouse of a U.S. citizen. In order to qualify for this
watver, however. she must first prove that the refusal of her admission to the United States would
result in extreme hardship to her qualifying relative. Hardship to the applicant ar her children is
not constdered 212(a} (9} B)(v) waiver proceedings unless it is shown to cause hardship {0 a
quabfying relative, in this case the applicant's spouse. If extreme hardship to a qualifying relative
ts established, the applicant is statutorily eligible for a waiver, and USCIS then assesses whether a
favorable exercise of discretion 1s warranted. See Matter of Mendez-Moralez, 21 1&N Dec. 2906.
301 (BIA 1996).

Extreme hardship 1s "not a definable term of fixed and inflexible content or meantng.” but
“necessarily depends upon the facts and circumstances peculiar to each case.” Mauer of Hwang,
1) [&N Dec. 44, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of
factors 1t deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relative. 22 [&N Dec. 560. 565 (BIA 1999). The factors include the presence of a
lawtul permancent resident or United States citizen spouse or parent in this country: the qualitying
relative’s family tics outside the United States; the conditions in the country or countries to which
the qualifying relative would relocate and the extent of the qualifying relative's ties in such
countries; the financial impact of departure from this country; and significant conditions of health.
particularly when tied to an unavailability of suitable medical care in the country to which the
qualifying relative would relocate. Id. The Board added that not all of the foregoing factors nced
be analyzed 1n any given case and emphasized that the list of factors was not exclusive. fd. at 566.

The Board has also held that the common or typical results of deportation, removal and
madmissibility do not constitute extreme hardship, and has listed certain individual hardship
tactors constdered common rather than extreme. These factors include: economic disadvantage.
loss of current employment, 1nability to maintain one's present standard of living, inability to
pursuc a chosen profession, separation from family members, severing community ties, cultural
readjustment after living in the United States for many years, cultural adjustment of qualifying
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relatives who have never lived outside the United States, inferior economic and educational
opportunities in the foreign country, or inferior medical facilities in the foreign country. See
generally Matter of Cervantes-Gonzalez, 22 1&N Dec. at 568; Matrer of Pilch, 21 I&N Dec. 627,
632-33 (BIA 1996); Matter of Ige, 20 I&N Dec. 880, 883 (BIA 1994); Mutter of Ngar, 19 T&N
Dec. 245, 246-47 (Comm'r 1984); Macter of Kim, 15 1&N Dec. 88, 89-90 (BIA 1974); Muatter of
Shaughnessy, 12 1&N Dec. 810, 813 (BIA 1968).

However, though hardships may not be extreme when considered abstractly or individually, the
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate 1in determining whether extreme hardship exists.” Maiter of ()-J-0-, 21
[&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator
“must consider the cntire range of tactors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily associated
with deportation.” fd.

The actual hardship associated with an abstract bhardship factor such as family separation,
cconomic disadvantage, cultural readjustment, et cetera, differs in nature and severily depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relanve
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and
Mei Tsur Lin, 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship
faced by qualifying relatives on the basis of variations in the length of residence in the United
States and the ability to speak the language of the country to which they would relocate). For
example, though family separation has been found to be a common result of madmissibility or
removal, separation from family living in the United States can also be the most important single
hardship factor in considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 12953
(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); buit see Matter of Ngai. Y
[&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship due o
conflicting cvidence in the record and because applicant and spouse had been voluntarily
separated from one another for 28 years). Therefore, we consider the totality ot the circumstances
in determining whether denial of admission would result in extreme hardship to a qualifying
relative.

On appeal. counse] states that “when considered in the aggregate, all the evidence in this casc
demonstrates that the applicant’s husband would suftfer extreme hardship in the event the applicant
is not granted a watver...” Counsel states that the applicant’s spouse will sufter trom emotional

' Counsel stales that he is unsure ol the standard of proof applied by the Ficld Office Director and he urges
the AAQO o establish a precedent decision indicating the applicable standard of prool 1n these procecdings.
The AAO notes that in Matrter of Chawathe, 25 1&N Dec. 369, 376 (AAO 2010) (ciing Matter ot E-M-, 20
[&N Dec. 77, 79-90 (Comm’r 1989)), the AAQ states that the standard of prool in these proceedings ts the
“preponderance of the evidence” standard. The applicable “preponderance of the evidence™ standard
requires that the evidence demonstrate that the applicant’s claim is “probably true.” wherc the
determination of “truth™ 1s made based on the factual circumstances of each individual case. [d al 376. In
evaluating the evidence, the truth is 10 be determined not by the quantity of evidence alone, but by its
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and financial hardship as a rcsult of separation from the applicant. In regards to the [inancial
hardship that the applicant’s spouse will experience, counsel states that the applicant’s earning
capacity is not sufficient to support her and her children; and, as a result. the applicant’s spouse
must support her, and their youngest child, financially while they reside in Mexico. Counsel states
that as a result of supporting the applicant in Mexico and maintaining his household in Texas, with
the couple’s two oldest children, that the applicant’s spouse’s finances are strained. The AAO
must then turn to the evidence in the record to support these assertions.  Without supporting
cvidence. the assertions of counsel will not satisty the applicant’s burden of proof. The
unsupported assertions of counsel do not constitute evidence. See Matter of Obaighena, 19 1&N
Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19 k&N Dec. 1, 3 n.2 (BIA 1983); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Similarly, although the applicant's
assertions are relevant and have been taken into consideration, little weight can be atforded them
in the absence of supporting evidence. See Matter of Kwan, 14 1&N Dec. 175 (BIA 1972)
(“Information in an atfidavit should not be disregarded simply because it appears to be hearsay; in
administrative proceedings, that fact merely affects the weight to be afforded it.”). Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1995)
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Here, there
is very little evidence in the record concerning the applicant and her spouse’s tinancial situation to
support counsel’s assertions. A letter in the record from NIEEIEININIIIIIIIIIEEES
ﬂ a counselor. spoke with the applicant’s spouse about his finances. The letier hists what the
applicant’s spouse “thinks is an accurate account of his expenditures because of the split family.”

The list includes costs for gasoline, food, utilities, vehicle wear, phone and clothing, totaling
- Another letter in the record from *tatcs Lhit

the applicant’s spousc’s expenses in Mexico total approximately Il The record; however,
does not contain any documentation of those expenditures. The AAO respects the professional
opinion provided in the counselors’ reports; however, the opinions provided regarding the
applicant’s spouse’s tinancial situation are not supported by the record. The only documentary
evidence in the record of the applicant’s spouse’s expenses includes a bill in Spanish, an auto

insurance account summary from 2008, and a letter concerning the applicant’s spouse’s bank
accounts The document in Spanish was submitted without

a translation into English. 8 C.F.R. § 103.2(b)(3) states:

(3) Translations. Any document containing foreign language submitted to USCIS
shall be accompanied by a full English language translation which the translator
has certified as complete and accurate, and by the translator’s certification that he
or she is compeltent to translate from the foreign language into English.

Absent a translation into English, we cannot take into consideration the document submitted.

quality. /d. Thus, in adjudicating the application pursuant to the preponderance of the evidence standard.
the Ficld Office Director must examine each piece of cvidence for relevance, probative value, and
credibilily, both individually and within the context of the totality ol the evidence, to determine whether the
fact 10 be proven is probably true.
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The AAO notes that there is no evidence in the record of the financial support that the applicant s
spouse sends to the applicant in Mexico. Additionally, there is no evidence in the record of the
applicant’s spouse’s income in the United States, nor is there any documentary evidence of any
financial strain that he has suffered in the applicant’s absence. In particular, the applicant's spousc
states that he spends _to visit his wife and daughter in Mexico every other weekend.
However, no documentation was submitted to illustrate that expense and the impact that 1t has on
the applicant’s spouse’s financial well-being. The applicant’s spouse also stales that the applicant
served as his bookkeeper for his work as a truck driver prior to her departurc. But, he has not
submitted any documentation of his business, the applicant’s role in his business, or of any
financial hardship that he has suffered in her absence.

Counse! for the applicant also states that the applicant’s spouse is suffering and will continue to
suffer emotional hardship due to separation from the applicant. The record contains a
psevho/social assessment of the applicant’s spouse completed at [V \ \
N [ he assessment states tha
the applicant’s spouse “has shown signs and symptoms of anxiety and severe depression.” The
applicant’s spouse reported to the counselors that his symptoms are affecting his ability to work:
however, there is no evidence of this in the record. Additionally, counsel reports hardship to the
applicant’s U.S. citizen children; however, as noted above, hardship to the children 1s relevant
only insofar as it is shown to cause hardship to the applicant’s spouse. The AAO recognizes the
impact of separation on families, but the evidence in the record, when considered n the aggregate.
does not indicate that the hardship in this case is extreme. Marter of O-7-0-, 21 &N Dec. at 383.

The psycho/social assessment also states that the applicant’s spouse “is unwilling to relocate to
Mexico™ because of “wages, healthcare, and crime,” among other reasons. The asscssment reters
(0 a study of health care in Mexico, but does not cite to or identify the study. Additionally, there 1s
no indication in the record that the applicant’s spouse is currently receiving health care n the
United States and/or would suffer specifically from any lack of access to health care in Mexico.
The asscssment also states that the applicant “has been tentatively diagnosed with a brain tumor”
but that the applicant and her spouse do not have the financial resources for further testing. No
evidence of this tentative diagnosis was submitted. The applicant’s spouse states that he could
provide health care for his spouse in the United States, but no documentation was provided in
support of that assertion, Again, going on record without supporting documentary evidence i3 not
sullicient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici. 22
[&N Dec. 138 at 165.  Morcover, the AAQ notes that hardship to the applicant is only relevant
insofar as it is shown to cause hardship to the qualifying relative. Counsel for the applicant has
not addressed this potentially serious issue on appeal. In regards to the applicant’'s spouse's
health, significant conditions of health, particularly when tied to an unavailability of suitable
medical care in the country to which the qualifying relative would relocate, are relevant tactors i
establishing extreme hardship. The evidence on the record; however, is insufficient to establish
that the applicant’s spouse suffers from such a condition. Absent an explanation in plain language
from a treating physician of the exact nature and severity of any condition and a description of any
treatment or family assistance needed, the AAQ is not in the position to reach conclusions
concerning the severity of a medical condition or the treatment needed. The applicant’s spousc 15
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a native of Mexico, presumably speaks Spanish, and there 18 no documentation to tllustrate that he
would be unable to support himself financially in Mexico. Based on the information provided.
considered in the aggregate, the evidence does not illustrate that the hardship suffered in this case.
should the apphcant’s spouse relocate to Mexico, would be beyond what 1s normally experienced
by families dealing with removal or inadmissibitity. Matter of ()-J-0O-, 21 1&N Dec. at 3835.

Although the applicant’s spouse’s concern over the applicant’s immigration status 1s neither
doubted nor minimized, the fact remains that Congress provided for a waiver of mnadmissibility
only under limited circumstances. In nearly every qualifying relationship, whether between
husband and wife or parent and child, there is a deep level of affection and a certain amount of
emotional and social interdependence. While, in common parlance, the prospect of separation or
involuntary relocation nearly always results in considerable hardship to individuals and tamilies,
in specifically limiting the availability of a waiver of inadmissibility to cases of “extreme
hardship.” Congress did not intend that a waiver be granted in every case where a qualifying
relationship, and thus the familial and emotional bonds, exist. The point made in this and prior
decisions on this matter is that the current state of the law, viewed from a legislative.
administrative, or judicial point of view, requires that the hardship, which meets the standard 1n
section 212(a)(9)B)(v). of the Act, be above and beyond the normal, expected hardship involved
in such cascs.

In this case, the record does not contain sufficient evidence to show that the hardships faced by the
qualitying relative, considered in the aggregate, rise beyond the common results of removal or
iadnussibility to the level of extreme hardship. The AAO therefore finds that the applicant has
failed to establish  extreme hardship to  her qualifying relative as required wunder
section 212(a)(9)B)(v) of the Act. As the applicant has not established extreme hardship to a
qualifying family member, no purpose would be served in determining whether she meriis a
walver as a matter of discretion.

In proceedings for an application for waiver of grounds of inadmissibility under section
212(a)(9)(B)Yv) of the Act, the burden of proving eligibility remains entirely with the applicant.
Section 291 of the Act, 8 US.C. § 1361. Here, the applicant has not met that burden.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



