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If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
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DISCUSSION: The waiver application was denied by the Field Office Director, San Salvador, 
EI Salvador, The matter is now before the Administrative Appeals Office (AAO) on appeal, 
The appeal will be dismissed, 

The applicant is a native and citizen of El Salvador who was found to be inadmissible to the 
United States pursuant to section 212(a)(9)(B)(i)(U) of the Immigration and Nationality Act (the 
Act), 8 U,S,c' § IlS2(a)(9)(B)(i)(U), for having been unlawfully present in the United States for 
more than one year and seeking readmission within ten years of her last departure from the 
United States and under section 212(a)(6)(B) of the Act, 8 U,s,c, § 1 U:i2(a)(6)(B), for failing to 
attend her removal proceedings. The applicant has a U.S. citizen spouse and a U.S. citizen 
daughter, She seeks a waiver of inadmissibility in order to reside in the United States. 

In a decision, dated July 12,2011, the field office director found the applicant inadmissible under 
section 212(a)(6)(B) of the Act, for failing to attend her removal proceeding on October n. 
2005. The application was denied accordingly. The AAO notes that in this decision. thc ficld 
otlice director also denied the applicant's Pennission to Reapply for Admission (Form 1-212). 

On appeal, the applicant states that she did not attend her removal proceedings because shc was 
fearful of being arrested. The applicant also submits a letter from her spouse. 

Section 212(a)(IJ)(B) of the Act states: 

Any alien who without reasonable cause fails or refuses to attend or 
remain in attendance at a proceeding to determine the alien's 
inadmissibility or deportability and who seeks admission to the United 
States within 5 years of such alien's subsequent departure or removal IS 

inadmissible. 

The record indicates that the applicant entered the United States without inspection on or around 
March 23, 2005. On March 25, 2005, the applicant was issued a notice to appear in front of an 
immigration judge. On October 27, 2005, the applicant failed to appear for her removal hearing 
and was ordered removed in abstentia. The applicant remained in the United States until 
November 29, 2007. Because it has now been more than five years since the applicant', 
departure from the United States, she is no longer inadmissible under section 212(a)( IJ)( B) of t hc 
Act. However, the applicant continues to be inadmissible under section 212(a)(9)(8) of the Act. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-
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(II) has been unlawfully present in the United 
States for one year or more, and who again 
seeks admission within 10 years of the date of 
such alien's departure or removal from the 
United States, is inadmissible. 

The applicant accrued unlawful presence from when she entered the United States without 
inspection on March 23, 2005 until November 29, 2007, when she departed the United States. In 
applying for an immigrant visa, the applicant is seeking admission within ten years of her 
November 2007 departure from the United States. Therefore, the applicant is inadmissible to the 
United States under section 212(a)(9)(B)(II) of the Act for being unlawfully present for a period 
of more than onc year. 

Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) 
inadmissibility as follows: 

The Attorney General [now Secretary of Homeland Security 1 has sole discretion 
to waive clause (i) in the case of an immigrant who is tbe spouse or son or 
daugbter of a United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established ... that the refusal of admission to such imm igrant 
alien would result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing 
that the bar to admission imposes extreme hardship on a qualifying relative, whieh includes the 
U.S. citizen or lawfully resident spouse or parent of the applicant. Hardship to the applicant or 
her child can be considered only insofar as it results in hardship to a qualifying relative. The 
applicant's spouse is the only qualifying relative in this case. If extreme hardship to a qualifying 
relative is established, the applicant is statutorily eligible for a waiver, and USCIS then assesses 
whether a favorable cxercise of discretion is warranted. See Matter ofMelldez-Morulez, 21 I&N 
Dec. 296, 301 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning:' hut 
"necessarily depends upon the facts and circumstances peculiar to each case." Maller ofHwwlg, 
10 I&N Dec. 448, 451 (BIA 19(4). In Matter of Cervantes-Gonzalez, the Board provided a I ist of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BiA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country: the qualitying relati\c's 
family tics outside the United States; the conditions in the country or countries ttl which the 
qualitying relative would relocate and the extent of the qualifYing relative's ties in such countries: 
the financial impact of departure from this country; and significant conditions of health, particularly 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 



would rclomte. /d. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. Id. at 506. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered 
common rather than extreme. These factors include: economic disadvantage. loss of current 
employment, inability to maintain one's present standard of living, inability to pursue a chosen 
profession, separation from family members, severing community ties, cultural readjustmenl 
after living in the United States for many years, cultural adjustment of qualifying relatives who 
have never lived outside the United States, inferior economic and educational opportunities in 
the foreign country, or inferior medical facilities in the foreign country. S"" gel1aaliv Maller or 
Cavantes-(ionzalcz, 22 I&N Dec. at 568; Matter of Pilch , 21 I&N Dec. 627. 632-33 (BJA 1l)lJ6); 
Matter of Ige, 20 I&N Dec. 880, 883 (BIA 1994); Matter of Ngai, IlJ I&N Dec. 245. 246-47 
(Comm'r 1984); Maller of Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter o/Shallghne.ls\', 12 
I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "'[rJelevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists."' MallC'r of ()-.I-()-. 

21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter oflge, 20 I&N Dec. at SH2). The adjudicator 
"'must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinaril\ 
associated wi th deportation." Id. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g., Matter or Billg Chih Kao 
and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2(01) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of variations in the length of residence in the 
United States and the ability to speak the language of the country to which they would relocale). 
For example, though family separation has been found to be a common result of inadmissihilil) 
or removal, separation from family living in the United States can also be the most important 
single hardship factor in considering hardship in the aggregate. See Salcido-Salcidll v. I.N.S. 
138 F.3d 1292 (9th Cir. 1998)( quoting Contreras-BlIenfit v. INS, 712 F.2d 40 I. 403 ('Jlh Ci r. 
1983»; hilt see Malter 0/ Ngai, 19 I&N Dec. at 247 (separation of spouse and children from 
applicant not extreme hardship due to conflicting evidence in the record and because applicant 
and spouse had been voluntarily separated from one another for 28 years). Therefore, we 
consider the totality of the circumstances in determining whether denial of admission would 
result in extreme hardship to a qualifying relative. 
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The record of hardship includes: two \etters from the applicanfs spouse, a hrief suhmitted hy 
prior counsel, financial documentation, letters of support from family members, and country 
condition information for EI Salvador. 

We find that the record fails to establish that the applicant's spouse would sutTer e:drelllC 
hardship as a result of separation or relocation, 

The applicant's spouse claims that he would suffer hardship upon relocation because of thc poor 
economy and violence in EI Salvador. The applicant's spouse is also claiming emotional and 
financial hardship as a result of separation because he is very sad about being separated from his 
spouse and child and he sends them money in EI Salvador on a monthly basis. The applicant's 
spouse asserts that he is fearful for his wife and child living in EI Salvador hecausc of the 
dangerous gangs and violence in the country, He states that he wants his U.S. citizen child to 
have the opportunities that living in the United States can provide. 

Although the AAO recognizes that separation between a husband and wife is difficult. the record 
does not establish that the applicant's spouse's hardship as a result of separation is extreme. The 
record does not demonstrate that the applicant's spouse is sutTering beyond what would normall) 
be expected when a husband and wife are separated, The applicant has not suhmitted 
documentation to support the assertions of hardship, 

Furthermore, the record is inconsistent in regards to the country conditions in EI Salvador. The 
country conditions reports and articles submitted by counsel show that EI Salvador is a 
developing country where poverty and violence are present. The record indicates that gang 
violence is a significant problem in EI Salvador, which is hindering economic development. and 
that youth arc at a greater risk of ahuse. Counsel states further that EI Salvador is a countrv 
which has been given a Temporary Protected Status (TPS) designation by U.S. Citizenship and 
Immigration Services (USCIS). The U.s, Citizenship and Immigration Services currently offers 
TPS to nationals of EI Salvador residing in the United States, A TPS designation acknowledges 
that it is unsafe to return to a country because of ongoing armed conflict, an environmental 
disaster, or other extraordinary and temporary conditions, TPS for El Salvadorans has been 
designated through September 9, 2013. However, the record does not indicate that the applicant's 
family would he at risk of violence or poverty if they resided in EI Salvador. Statements in the 
record support a tinding that the applicant and her child are not at risk and that the applicant's 
spouse would not face extreme hardship as a result of relocation. The record indicates that the 
applicant's family rcsides in El Salvador, that she is currently living with her parents, and tllat 
the applicant's spouse is also hom El Salvador and has family residing in the country. In his 
statement on appeal, the applicant asserts that he was consoled by the news that his wife was out 
of the detention center and with relatives in El Salvador, which he refers to as "our country". I Ie 
also states that he visited EI Salvador four times in five months and that he enjoyed his stay. 
These statements do not reflect that the applicant and/or her family are faced with violence while residing 
in EI Salvador. Furthermore, the record indicates that the applicant's spouse installs uonrs anu winumvs 
fur employment and the record fails to show that someone with his work experience coulu not finu 
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employment in EI Salvador. It is incumbent upon the applicant to resolve any inconsistencies in the 
record by independent objective evidence. Any attempt to explain or reconcile such inconsistcncics will 
not suffice unless the applicant submits competent objective evidence pointing to where the truth lies. 
Matler of Ho, 19 I&N Dec. 5R2, 591-92 (BIA 1988). Therefore, we find that the applicant has not 
estahlished that her spouse would suffer extreme hardship as a result her inadmissihility. 

A review of the documentation in the record fails to establish the existence of extreme hardship 
to the applicant's spouse caused by the applicant's inadmissibility to the United States. 11,1\ ing 
found the applicant statutorily ineligible for relief, no purpose would bc served in discussing 
whether she merits a waiver as a matter of discretion. 

The AAO notes that the field office director denied the applicant's Form 1-212 Application for 
Permission to Reapply for Admission into the United States After Deportation or Removal 
(Form 1-212) in the same decision. Matter of Martinez-Torre;; 10 I&N Dec. 771i (reg. Comm. 
19M) held that an application for permission to reapply for admission is denied. in the exercise 
of discretion, to an alien who is mandatorily inadmissible to the United States under another 
section of the Act, and no purpose would be served in granting the application. As the applicant 
is inadmissible under section 212(a)(9)(8)(II) of the Act no purpose would he served in granting 
the applicant's Form 1-212. 

In proceedings for application for waiver of grounds of inadmissihility under section 
212(a)(9)(8) of the Act, the burden of proving eligibility remains entirely with the applicant. See 
section 291 of the Act, I> U.S.c. § 1361. Here, the applicant has not met that burden. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


