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DISCUSSION: The Form I-601, Application for Waiver of Grounds of Inadmissibility (Form l-
601) was denied by the Field Office Director, Ciudad Juarez, Mexico. The matter is now before
the Administrative Appeals Office (AAO) on appeal. The waiver application will be dismissed,
and the matter remanded to the field office director.

The applicant is a native and citizen of Mexico. On November 28, 2007, the Form l-130, Petition
for Alien Relative (Form I-130) that the applicant's lawful permanent resident spouse filed on her
behalf in 2004 was approved. The applicant filed an immigrant visa application on June 14, 2010,
and a Form I-601 waiver application on June 20, 2011, due to her inadmissibility under section
212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II). The director denied the waiver
application on April 23, 2012, because the applicant failed to establish her husband would
experience extreme hardship if she were denied admission into the United States. The applicant
has appealed that decision.

The filing of a Form I-601 waiver application is predicated on the necessity to demonstrate
admissibility, a requirement for an immigrant visa and adjustment to permanent resident status
under section 245 of the Act. Eligibility for an immigrant visa based on a marital relationship is
dependent on approval of the Form I-130 petition.

In the present matter, the purpose of the Form I-130 petition is to establish for immigration
purposes the validity of the marriage between the applicant and her spouse. In the absence ot an
approved I-130 petition, the applicant is not entitled to apply for an immigrant visa and her visa
application could not be approved whether she is admissible or whether a waiver is available for
her inadmissibility.

A review of the record reflects that the Form I-130 filed on the applicant's behalf by
on August 23, 2004, was approved on November 28, 2007. The Form 1-l30 indicates

that and the applicant were married in Indiana on May 21. 2003, and that neither
had been previously married. It is noted that the record does not contain a copy of the applicant's
2003 marriage certificate. Moreover, additional information in the record reflects that, at the time
of her claimed marriage to the applicant was married to another man,

She obtame a .ega ivorce from her first husband on December 13, 2010 and
remarried on March 1, 2011; however no new Form I-130 was filed or approved
on the licant's behalf. Because the applicant was not in a valid marriage with

when the Form I-130 was filed and approved, the Form I-130 approval was improper
and should be revoked.

Pursuant to 8 C.F.R. §205.2, the approval of a Form I-130 petition is revocable upon notice to the
petitioner on any ground other than those specified in 8 C.F.R. § 205.1, when the necessity for the
revocation comes to the attention of USCIS. Because the applicant was not in a valid marriage
with when he filed Form I-130 on her behalf, the AAO remands the matter to the
director to mitiate proceedings for the revocation of the improperly approved Form I-130 petition.
Should the approved Form 1-130 petition be revoked, the director will issue a new decision
dismissing the applicant's Form I-601 as moot. In the alternative, should it be determined that the
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Form I-130 is not to be revoked, the director's Form I-601 waiver decision will be certified for
review to the AAO pursuant to 8 C.F.R. §103.4.

ORDER: The matter is remanded to the field office director for further proceedings consistent
with this decision.


