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DISCUSSION: The waiver application was denied by the Acting Field Office Director, San
Salvador, El Salvador, and is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be dismissed.

The applicant is a native and citizen of El Salvador who was ordered removed from the United
States in ahwntia in 2007 and found to be inadmissible to the United States pursuant to sections
212(a)(6)(B), (a)(9)(A)(i) and (B)(i)(II) of the Immigration and Nationality Act (the Act), 8
U.S.C. §§ 1182(a)(6)(B), (a)(9)(A)(i) and (B)(i)(II), for having failed to attend her removal
proceedings, having departed the United States while an order of removal was outstanding, and
having been unlawfully present in the United States for more than one year. The applicant is the
spouse of a U.S. citizen and seeks a waiver of inadmissibility in order to return to the United
States.

The Field Office Director noted that the applicant was ordered removed in absentia in 2007 and
departed the United States in 2010. The director therefore concluded that the applicant was
ineligible to apply for admission to the United States before 2015, and that no purpose would be
served in adjudicating her application for a waiver of the unlawful presence ground of
inadmissibility. The director also noted that the applicant's request for a waiver would be denied
as a matter of discretion.

On appeal, the applicant maintains that her inadmissibility is resulting in extreme hardship to her
U.S. citizen husband. See Statement of the Applicant on Form I-290B, Notice of Appeal or
Motion.

Section 212(a)(6)(B) of the Act provides, in pertinent part:

(B) Failure to Attend Removal Proceeding

Any alien who without reasonable cause fails or refuses to attend or remain in
attendance at a proceeding to determine the alien's inadmissibility or deportability
and who seeks admission to the United States within 5 years of such alien's
subsequent departure or removal in inadmissible.

Section 212(a)(9)(A) of the Act provides, in pertinent part:

(A) Certain alien previously removed.-

(i) Arriving aliens. Any alien who has been ordered removed under
Section 235(b)(1) or at the end of proceedings under Section 240 initiated
upon the alien's arrival in the United States and who again seeks
admission within 5 years of the date of such removal (or within 20 years in
the case of a second or subsequent removal or at any time in the case of an
alien convicted of an aggravated felony) is inadmissible.
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(ii) Other aliens. Any alien . . . who

(I) has been ordered removed under section 240 or any other
provision of law, or

(11) departed the United States while an order of removal was
outstanding,

and who seeks admission within 10 years of the date of such alien's
departure or removal . . . is inadmissible.

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking
admission within a period if, prior to the date of the aliens' reembarkation
at a place outside the United States or attempt to be admitted from foreign
continuous territory, the Attorney General [now, Secretary, Department of
Homeland Security) has consented to the aliens' reapplying for admission.

Section 212(a)(9)(B) of the Act provides:

(B) ALIENS UNLAWFULLY PRESENT.-

(i) In generah- Any alien (other than an alien lawfully admitted for permanent
residence) who

***

(II) has been unlawfully present in the United States for one year or more,
and who again seeks admission within 10 years of the date of such alien's
departure or removal from the United States, is inadmissible.

***

(v) Waiver.- The Attorney General [now the Secretary of Homeland Security
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant
who is the spouse or son or daughter of a United States citizen or of an alien
lawfully admitted for permanent residence, if it is established to the
satisfaction of the [Secretary] that the refusal of admission to such immigrant
alien would result in extreme hardship to the citizen or lawfully resident
spouse or parent of such alien. No court shall have jurisdiction to review a
decision or action by the [Secretary) regarding a waiver under this clause.

In the present case. the record indicates that the applicant entered the United States in 2006 and
was apprehended and subsequently placed in removal proceedings. The applicant failed to
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appear for her immigration hearing. In 2007, the immigration judge entered an in absentia order
of removal in the applicant's case. The applicant departed the United States in 2010.

The applicant is therefore inadmissible, as charged, under sections 212(a)(6)(B), (a)(9)(A)(i) and
(B)(i)(II) of the Act for having failed to attend her removal proceedings, for seeking admission
within five years of her removal and for having been unlawfully present in the United States for
more than one year.

As the applicant continues to be inadmissible to the United States under sections 212(a)(6)(B)
and (a)(9)(A)(i) of the Act, and is subject to no exception therefrom, the AAO finds it
unnecessary to determine whether she would qualify for a waiver of inadmissibility under
section 212(a)(9)(B)(v) of the Act at this time or whether a consent to reapply for admission
under section 212(a)(9)(A) following her departure is warranted.

In proceedings for application for waiver of grounds of inadmissibility under section
212(a)(9)(B)(v) of the Act, the burden of proving eligibility remains entirely with the applicant.
Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


