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DISCUSSION: The waiver application was denied by the Field Office Director. Guatemala City. 
Guatemala. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will he dismissed. 

The applicant is a native and citizen of Guatemala who was found inadmissible pursuant to section 
212(a)(9)(8)(i)(Il) of the Immigration and Nationality Act (the Act), 8 U.S.c. ~ j IS2(a)(lJ)(8)(i)(1l). 
for having been unlawfully present in the United States for more than one year and again seeking 
admission within ten years of her last departure from the United States. The applicant seeks a 
waiver of inadmissibility in order to reside in the United States with her U.S. citizen spouse. 

The Field Office Director found that the applicant failed to establish that her qualifying relative 
would experience extreme hardship as a consequence of her inadmissibility. The application was 
denied accordingly. See Decisio/l of the Field Office Director, dated June 21, 2012. 

On appeal, the applicant's attorney indicates that the qualifying spouse has Stage IV cancer with a 
limited life expectancy, and he would experience extreme hardship upon continued separation from 
the appl icant. 

The record includes, hut is not limited to, an Application for Waiver of Grounds of Inadmissibility 
(Form 1-6(1); a Notice of Appeal or Motion (Form 1-29(8); briefs written on behalf of the applicant: 
medical documentation regarding the qualifying spouse; a letter and affidavit from the qualifying 
spouse; relationship and identification documents for the applicant and qualifying spouse: a death 
certificate for the qualifying spouse's first wife; a substance abuse evaluation regarding the 
qualifying spouse and an approved Petition for Alien Relative (Form 1- 130). The entire record was 
reviewed and considered in rendering a decision on the appeal. 

Section 212( a)(lJ) of the Act provides, in pertinent part: 

(8) Aliens Unlawfully PresenL-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

Section 212(a)(9)(13)(v) of the Act provides for a waiver of section 212(a)(lJ)(13)(i) inadmissibility as 
follows: 

The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
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established ... that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such aliell. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar to admission imposes extreme hardship on a qualifying relative, which includes the U.S. 
citizen or lawfully resident spouse or parent of the applicant. The applicant's husband was the only 
qualifying relative in this case. However, publicly available records indicate that the applicant's 
husband passed away on Wednesday, October 24, 2012. 

The record indicates that the applicant entered the United States without inspection on or about 
October 2008 and remained in the United States until October 21, 2011. The applicant accrued 
unlawful presence between October 2008 and October 21, 2011. In applying for an immigrant visa. 
the applicant is seeking admission within ten years of her departure from the United States. 
Therefore, as a result of the applicant's unlawful presence, she is inadmissible to the United States 
under section 212(a)(9)(B)(i)(II) of the Act. The applicant has not disputed her inadmissibility. 

As noted above, the applicant's U.S. citizen husband died on October 24, 2012. The applicant has 
not asserted or shown that she presently has a U.S. citizen or lawful permanent resident spouse or 
parent. 

Section 204(1) of the Act, which became effective on October 28, 2009. provides relief to sOllle 
applicants who lose their family members. It states as follows: 

I) Surviving Relative Consideration for Certain Petitions and Applications-

(I) IN GENERAL- An alien described in paragraph (2) who resided in the 
United States at the time of the death of the qualifying relative and who 
continues to reside in the United States shall have such petition described 
in paragraph (2), or an application for adjustment of status to that of a 
person admitted for lawful permanent residence based upon the family 
relationship described in paragraph (2), and any related appl ications. 
adjudicated notwithstanding the death of the qualifying relative, unless the 
Secretary of Homeland Security determines, in the unreviewable 
discretion of the Secretary, that approval would not be in the public 
interest. 

(2) ALIEN DESCRlBED- An alien described in this paragraph is an alien 
who, immediately prior to the death of his or her qualifying relative, was--

(A) the beneficiary of a pending or approved petition for 
classification as an immediate relative (as described in 
section 20l(b)(2)(A)(i»; 

(8) the beneficiary of a pending or approved petition for 
classification under section 203 (a) or (d); 
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(C) a derivative beneficiary of a pending or approved petition 
for classification under section 203(b) (as described in 
section 203( d)); 

(D) the beneficiary of a pending or approved refugee/asylce 
relative petition under section 207 or 208; 

(E) an alien admitted in 'T' nonimmigrant status as described in 
section IOI(a)(15)(T)(ii) or in 'U' nonimmigrant status as 
described in section 01(a)(15)(U)(ii); or 

(F) an asylee (as described in section 208(b)(3)). 

However, the applicant does not qualify for relief under section 204(1) of the Act, as the record 
indicates that she was not residing in the United States when her spouse died and she is not currently 
residing in the United States. Consequently, the applicant is not eligible to obtain a waiver based on 
extreme hardship to her qualifying spouse, the petitioner of the Form I-l30 filed on behalf of the 
applicant, who is now deceased. 

In Maller of Federiso, 24 I&N Dec. 661 (BIA 2008), the Board of Immigration Appeals found that. 
to be eligible for a waiver of removal under section 237(a)(I)(H)(i) of thc Act, an applicant must 
establish a qualifying relationship to a "living relative." Section 237(a)( 1 )(1I)(i)(l) of the Act uscs 
language to describe a required relationship to a U.S. citizen or lawful permanent resident that is 
nearly identical to the language used to describe a qualifying relationship in section 212( a )(9)( B)(v) 
of the Act. Thus, the reasoning in Matter of Federiso supports that the applicant must show that she 
has a qualifying relationship to a living relative. As the applicant's husband is deceased and she 
presently has no other spouse or parent who is a U.S. citizen or permanent residcnt, she has not 
shown that she is eligible for consideration for a waiver under section 212(a)(lJ)(B)(v) of the Act. 

Based on the foregoing, the applicant has not shown that she has a qualifying relative, or that the 
present waiver application should be adjudicated on a nllnc pro tllnc basis. In proceedings for a 
waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) of the Act, the burden of proving 
eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.s.c. ~ 13fil. Here. 
the applicant has not met that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


