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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico, and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States under section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one year.
The applicant, therefore, seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the
Act, 8 U.S.C. § 1182(a)(9)(B)(v). The applicant does not contest this finding of inadmissibility.
Rather, he seeks a waiver of inadmissibility in order to reside in the United States with his U.S.
citizen spouse and children.

The field office director concluded that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Form I-601, Application for Waiver of
Grounds of Inadmissibility (Form I-601) accordingly. Decision of the District Director, dated
August 24, 209.

In support of the appeal, counsel for the applicant submits a brief and documentation with respect to
extreme hardship to the applicant's spouse and children. The entire record was reviewed and
considered in rendering this decision.

Section 212(a)(9) of the Act, 8 U.S.C. § 1182(a)(9), states in pertinent part:

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(II) has been unlawfully present in the United States

for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. - The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General (Secretary) that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien...
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(C) Aliens unlawfully present after previous immigration violations.-

(i) In general.-Any alien who-

(I) has been unlawfully present in the United States for an
aggregate period of more than 1 year, or

(II) has been ordered removed under section 235(b)(1),
section 240, or any other provision of law,

and who enters or attempts to reenter the United States
without being admitted is inadmissible.

(ii) Exception.- Clause (i) shall not apply to an alien seeking admission
more than 10 years after the date of the alien's last departure from the
United States if, prior to the alien's reembarkation at a place outside the
United States or attempt to be readmitted from a foreign contiguous
territory, the Secretary has consented to the alien's reapplying for
admission. The Secretary, in the Secretary's discretion, may waive the
provisions of section 212(a)(9)(C)(i) in the case of an alien to whom the
Secretary has granted classification under clause (iii), (iv), or (v) of
section 204(a)(1)(A), or classification under clause (ii), (iii), or (iv) of
section 204(a)(1)(B), in any case in which there is a connection between-

(1) the alien's having been battered or subjected to extreme cruelty;
and

(2) the alien's--

(A) removal;

(B) departure from the United States;

(C) reentry or reentries into the United States; or

(D) attempted reentry into the United States.

Regarding the applicant's ground of inadmissibility under section 212(a)(9)(B)(i)(II) of the Act,
8 U.S.C. § 1182(a)(9)(B)(i)(II), the record establishes that the applicant most recently entered the
United States May 2001 without being admitted and did not depart the United States until April
2008. The AAO concurs with the district director that the applicant is inadmissible under section
212(a)(9)(B)(i)(II) of the Act, for the ten year bar of unlawful presence.
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The AAO finds that the applicant is also inadmissible under section 212(a)(9)(C)(i)(I) of the Act, 8
U.S.C. §1182(a)(9)(C)(i)(I). As established in the record, the applicant initially entered the United
States without inspection in January 1997. He departed the United States in December 1998. See
Form G-325A, Biographic Information for In April 1999, the applicant again
re-entered the United States without being admitte an vo untarily returned to Mexico thereafter.
As noted above, the applicant re-entered the United States for a third time without being admitted in
May 2001 and did not depart until April 2008. The AAO's additional finding of inadmissibility in
the instant case is based on the applicant's multiple entries without being admitted after having been
unlawfully present in the United States for an aggregate period of more than one year.' The
applicant accrued unlawful presence from April 1, 1997, the effective date of the unlawful presence
provisions of the Act, until his departure in December 1998, and he then re-entered the United States
without being admitted in April 1999 and again in May 2001.

An alien who is inadmissible under section 212(a)(9)(C) of the Act may not apply for consent to
reapply unless the alien has been outside the United States for more than ten years since the date of
the alien's last departure from the United States. See Matter of Torres-Garcia, 23 I&N Dec. 866
(BIA 2006). In Duran Gonzalez v. DHS, 508 F.3d 1227 (9th Cir. 2007), the Ninth Circuit
overturned its previous decision, Perez Gonzalez v. Ashcroft, 379 F.3d 783 (9th Cir. 2004), and
deferred to the BIA's holding that section 212(a)(9)(C)(i) of the Act bars aliens subject to its
provisions from receiving discretionary waivers of inadmissibility prior to the expiration of the ten-
year bar. The Ninth Circuit clarified that its holding in Duran Gonzalez applies retroactively, even
to those aliens who had Form I-212 applications pending before Perez Gonzalez was overturned.
Morales-Izquierdo v. DHS, 600 F.3d. 1076 (9th Cir. 2010). See also Duran Gonzales v. DHS, 659
F.3d 930 (9th Cir. 2011) (affirming the district court's order denying the plaintiff's motions to amend
its class certification and declining to apply Duran Gonzales prospectively only); Nunez-Reyes v.
Holder, 646 F.3d 684 (9th Cir. 2011) (stating that the general default principle is that a court's
decisions apply retroactively to all cases still pending before the courts).

Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, it must be the case that the
applicant's last departure was at least ten years ago, the applicant has remained outside the United
States and USCIS has consented to the applicant's reapplying for admission. In the present matter,
the applicant departed the United States in April 2008. He has thus not remained outside the United
States for 10 years after his last departure. He is currently statutorily ineligible to apply for
permission to reapply for admission. As such, no purpose would be served in adjudicating his
waiver under section 212(a)(9)(B)(v) of the Act.

Having found the applicant statutorily ineligible for relief at this time, no purpose would be served in
discussing whether he has established extreme hardship to his U.S. citizen spouse or whether he

1 The AAO notes that although the applicant was only fifteen years old at the time he initially entered the United States

without inspection, in January 1997, periods of unlawful presence accrued by individuals under 18 years of age are not

exempt from the provisions of section 212(a)(9)(C)(i)(I) of the Act. See Consolidation of Guidance Concerning

Unlawfid Presence for Purposes ofSections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the A ct, dated May 6, 2009.
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merits a waiver as a matter of discretion. In proceedings for application for waiver of grounds of
inadmissibility, the burden of proving eligibility remains entirely with the applicant. Section 291 of
the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will
be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.


