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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico.
A subsequent appeal was dismissed by the Administrative Appeals Office (AAQO). The matter is
now before the AAO on a motion to reopen and to reconsider. The motion will dismissed.

The record reflects that the applicant is a native and citizen of Mexico who was found to be
inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 US.C.
§ 1182(a)(9)XB)(i)(ID), for having been unlawfully present in the United States for more than one year.
The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to section
212(a)(9)(B){(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), in order to reside with his wife and children
in the United States.

The District Director found that the applicant failed to establish extreme hardship to his U.S. citizen
spouse and denied the application accordingly. Decision of the District Director, dated January 2,
2007,

The AAO, reviewing the applicant’s waiver application on appeal, concurred with the District
Director that extreme hardship to a qualifying relative had not been established, as required by the
Act. Consequently, the appeal was dismissed. Decision of the AAO, dated November 17, 2009,

The applicant filed a motion to reopen with an attached brief, a affidavit from the qualifying spouse,
identification documents for family members, a psychological evaluation, and medical and financial
documentation. See Notice of Appeal or Motion (Form [-290B), dated December 14, 2009.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or Service
policy. A motion to reconsider a decision on an application or petition must, when filed, also
establish that the decision was incorrect based on the evidence of record at the time of the initial
decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet applicable requirements shall be
dismissed. 8 C.F.R. § 103.5(a)(4).

The regulation at 8 C.F.R. §103.5(a)(1)(ii1) lists the filing requirements for motions to reopen and
motions to reconsider.  Section 8 C.F.R. § 103.5(a)(1)(iii}(C) requires that motions be
“laJccompanied by a statement about whether or not the validity of the unfavorable decision has
been or is the subject of any judicial proceeding.” In this matter, the motion does not contain the
required statement. The regulation at 8 C.F.R. § 103.5(a)(4) states that a motion which does not
meet applicable requirements must be dismissed. Therefore, because the instant motion did not meet
the applicable filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii}(C), it must be dismissed for
this reason.

ORDER: The motion will be dismissed, the proceedings will not be reopened or reconsidered, and
the previous decisions of the District Director and AAO will not be disturbed.



