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DISCUSSION:  The waiver application was denied by the Officer-in-Charge, Frankfurt,
Germany. The matter came before the Administrative Appeals Office (AAO) on appeal and the
appeal was dismissed. The matter is again before the AAO on motion to reopen. The motion will
be granted and the prior decision of the AAO will be reversed. The application will be approved.

The applicant is a native and citizen of Poland who was found to be inadmissible under section
212(a)(9)B)(i)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1182(a)(9)(B)(i)(ii), for having been unlawfully present in the United States for more than one
year and seeking readmission within 10 years of his last departure from the United States. The
applicant seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C.
§ 1182(a)(9)(B)(v), in order to reside in the United States with his U.S. citizen spouse and
children.

The AAO concluded that while the applicant established that extremie hardship would be imposed
on a qualifying relative related to separation, the applicant failed to establish that extreme hardship
would be imposed on a qualifying relative related to rélocation and dismissed the appeal of the
applicant's Application for Waiver of Grounds of Inadmissibility (Form 1-601). See Decision of
the Administrative Appeals Office. dated November 17, 2009.

On motion. counsel asserts tnat in addition to the established extreme hardship related to
separation, the applicant’s U.S. citizen spouse will suffer extreme hardship specifically related to
relocation. See Form [-290B. Notice of Appeal or Motion and counsel’s addendum, dated

December 29, 2009.

The applicant has supplemented the record with Form 1-290R and counsel’s addendum; counsel’s
letter in support of motion; nardship affidavit; letter from ||| | R ncdical records
concerning the applicant’s spouse’s mother: documents concerning the applicant’s children; a real
estate broker’s letter and related listing; and family photos.

The record also contains Form [-601 appeal ana denial letter: torms 1-601, 1-212 and denials of
each; hardship uftidavit; mother’s affidavit: psychologica! evaluation and physician’s letters;
employment letter; birth and marriage records; applicant’s visa application, inadmissibility and
removal records: and Form [-130. The entire record was revicwed and considered in rendering
this decision.

The regulation ai 8 C.&.R. § 103.5(a)(2) states, in pertinent pert: A motion to reopen must state
the new facts to be provided in the recpened proceecing and be supporied by affidavits or other
documentary evidence.”

In support of the present motion to reopen. the apolicant suomiis extensive documentary evidence
describea above which counse! asserts will establish extreme hardship to the applicant’s spouse
were she to relocate to Poland. The AAO tinds that the applicant has met the requirements of 8
C.F.R. § 103.5(a)(2). and the motion wiil be granted and wie matier reopened.
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Section 212(a)9) of the Act provides:
(B) ALIENS UNLAWEFULLY PRESENT.-

(i) In general.- Any alien (other than an alien lawfully admitted for permanent
residence) who- ...

(I has been uniawfully present in the United States for one year or more,
and who again secks admission within 10 years of the date of such alien's
departure or remoeval from the United States. i+ inadmissible.

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the
case of an immigrant whe is the snouse or son or danghter of a United States
citizen or of an alien lawtully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien. No court shall have
jurisdiction to review a decision or action by the Attorney General regarding a
waiver under this clatise.

The record reflects that the applicant entered the United Stetes without inspection on October 5,
1997 and was apprehended by U.S. Border Patrel. He was piaced into removal proceedings and in
February 199§, the immigration judge grantea voluntary departure on or before June 2. 1998. The
applicant did not depart the United States as ordered and was removed to Poland on April 11,
2006. The appiicant accrued unlawful presence from Junc 11, 1998 until his April 11, 2006
removal. As the appiicant was unlawtully present in the vinied States for more than one year and
seeks readmission within 1¢ years of tis April i1, 2006 remoevar he is inadmissible under section
212(a)9)B))(i.) of the Act, 8 LUSC § TISZ()(NB){dL).  he applicant does not dispute his
inadmissibiiity.

A waiver of inagdmissibility under section 212(9(BX)v) of the Act is dependent on a showing that
the bar to admission would impese extreme hardship on a quaiiiying relative, which includes the
U.S. cuiizen or lawfully resident shouse or parent ol the applicant. Hardship to the applicant or his
children can be considered only insofar as if results in hardship to the qualifying relative. The
applicant’s spouse is the only guaiifving relative in this case. 1! extreme hardship to a qualifying
relative is estabiished, the apphicant is statatorily eligible tor a waiver, and USCIS then assesses
whether a favorable exercise of discretion s warranted, See Matter of Mendez-Moralez, 21 1&N
Dec. 296. 301 (BI1A 1996,

Extreme hardship is “not a definable term of fixed and :nflexible content or meaning,” but
“necessarily depends upon the racts and circumstances pecutiar 10 each case.” Matter of Hwang,
10 [&IN Dec. a4, 451 (BlA 1904). In Matter of Cervanies-Cronzarers, the Board provided a list of
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factors it deemed relevant ¢ determining whether an alivn as established extreme hardship to a
qualifying relative. 22 1&N Dec. 360, 563 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outside the United States; the conditions in the country or countries to which the
qualifying relative would relocate and the extent of the qualifyinz relative’s ties in such countries; the
financial impact of departure frem this corrty; and sigiificasl conditions of health, particularly
when tied to an vsavailability of suitable medicad care inthe coudry 1o which the qualifying relative
would relocate. /. The Board added that not all of the foregoing factors need be analyzed in any
given case and emphasized that the list of factors was not exclusive. /d. at 566.

The Board has a:so hela that the common or typical vesuits ot removal and inadmissibility do not
constitute extreme hardship. and has listed certain individuai hardship yactors considered common
rather than extreme. These factors include: economic disadvantage, foss of current employment,
inability to maintain one’s present standard ot living. inability to pursue a chosen profession,
separation from jamily mempers. severing commamuniiy tics. ¢viiural readjustment after living in the
United States for many vears. cultural adjustneni of qualitving reiatives who have never lived
outside the United States. infernor cconomic and educational opportunities in the foreign country,
or inferior medical tacilitics in the foreign countrv. See generally Matier of Cervantes-Gonzalez,

22 1&N Dec. at 568:; Maiter o7 Pilch. 21 1&N Dec. 627.632-33 (BIA 1996); Matter of Ige, 20 I&N
Dec. 880. 883 (1A 1904): Aurier of Neai. 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of
Kim. 15 1&IN Dec. 83, 89-90 (BIA 1974); Meawer of Snoaganessy, 12 1&N Dec. 810, 813 (BIA
1963).

However. though hardships may not he extremic when considered abstractly or individually, the
Board has made it 2lear that - h;‘,.m ant dactors. though ot extreme in themselves, must be
considered v the aguregaie in determining whether xireme hevdshap exists.”  Matter of O-J-O-,
21 I&N Dec. 381, 3¢5 (BlIA ‘*»‘9(»‘} (quoting Mafler of fge 20 L&N Dec. at 882). The adjudicator
“must consider the entire range ot tactors concerning tardshin in their totality and determine
whether the conibination of hardsnips takes the case beyond those hardships ordinarily associated
with deportaticn.” 7

The actual bardship associated with ar abstract hardenin foctor such as family separation,
economic disadventage. cultural readjustment. et cetera, differs in nature and severity depending
on the unigque circumstanzes ov cach case. as aocs the cumudotive hardship a qualifying relative
experiznces as i resuil of appregnded mdividuad hardships, Soo, e o0 Matter of Bing Chih Kao and
Mei Tsui Lin. 23 1T Goeoab, 51 ABEA ZG000 (disdnguisaing faifer of Pileh regarding hardship
faced by qualitving relaiives or the bssis o1 variations i the tength of residence in the United
States and the anility to speak ihe lavzunce of the couniy o which they would relocate). For
example. though tamiiy separavon bas been touad (o be a coimmorn result of inadmissibility or
removai, scparaton tom family wving in the United States ©oan aiso be the most important single
hardship factor iy considering & cudsh‘p in the aggregate. See Sulcido-Salcido. 138 F.3d at 1293
(quoting Contreras-Buenfit v. inS, 712 F.2a 405, 403 (Sth Cir. 1983)): but see Matter of Ngai, 19
I&N Dec. at 247 (sepurabion of spouse and chiddren from appbeant not extreme hardship due to
conflictirg evidinee in the record and becnuse spphicans and spouse had been voluntarily
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separated from onc anotier for 28 veass). Therctore. we eopsider the totality of the circumstances
in determining whether denial of admission would result «n extreme hardship to a qualifying
relative.

The record reflects that the appheant’s spouse is a 31-year-oid native of Poland and citizen of the
United States who immigrated to the ULS. when she was 15-vears-old with her mother and only
sibling. about a vear after her father ched. The record shows that since her husband’s removal in
April 2006 the dppllcam s spouse has suffered major deprew;inn severce anxiety and acute stress
disorder resulting in substantial weinht loss. difficulty siearing. crying spells, panic attacks and
the need for medication. The record shows that her depression and stress have led to amenorrhea,
a medica! condition through ‘-,--:huc"n the appiicant’s spouse can 50 ouger menstruate.  She states
that after her hushand was abhrapily seoved. bis construction business failed and creditors sought
reimbursement from her. Tac c«.ppi ant’y spouse states thot o only employment she has been
able to secur: is 2 job cleaning houses at night for $230 a week. with which she has tried to repay
these debis.  The record shows !_h.a,l while the applicani’s spoese works at night her two U.S.
ciuzen children arc cared for by her lawiul permarent resident mother on whom she relies, along
with her U.S. cilizen sister 1o hiel payv her morigage. bilis. 244 make ends meet in the absence of
her husband who. prior to his rerroval, pad all the bills through i's carnings. On appeal, the AAO
considered these factors cumuiatively and found that the evidence was sutlicient to demonstrate
that the applicant’s US «<itizes snouse has sidfered and wouid coniinue <o suffer extreme hardship
reiated to 1ne apoheant’s romova’. T AAO ans seviewes D recoid and affirms its previous
finding in this regard.

Addressing reiocation-related hardsivp, counsel asserts on moiton that the same medical and
psychological decumentary evidence that establisked extreme hardship to the applicant’s spouse
relatea to separstion. estabiishes exirerace Fardsiin in the event of relocation.  Supplemental
documents from the apnlican ™« spouse’s esablished ohysician, || R N h2ve been
submitted or woiion. | NGB0 ~:itcs v a icuer daied December 14, 2009, that the applicant’s
spouse remains in her care for coninired severe reective siress and majoy depression, which has
caused amercrthea, avl she u';'*:;»'«u"» o teke Colof V00w e aatly Yor depression. [N
states tnat— U2 oapnac T e snonse s esabeshed osvehologist. 1s aiso continuing to
trezt her deoresiion “wi ﬂ.;m scccesy” N 5o v is very important thatﬁ
continues her treatment with me in the 1LS. 1 belicve a move 1o Poland or any disruption in her
health care wiil cause her health (o deteriorote and her conditions o worsen.”

The applicent’s gpovse stetes tat sae shares an excortions.iv ¢lose bond with her widowed
motaer and siste s with vhom <o immigraied to e Unten Siges more than fifteen years ago.
She stawes thar H‘zx; thr"s- Ve Tecome evep cioser stice bz alicant’s removal as she relies on
ther both cmotonaly and Aresaciativ o swivive. The apei‘eant’s spease staies that she would
suifer extreme [v *‘Leflili'z) Sseporaed poruendordy rons fiee oo Jier wio iy suffering from a number
of iinesses includiag severe aypericnsion and migrane hoadacnes wiach resuited in her recent
hospitalizaticn. <« orroborating dovumentary medical evidene: hes been submitted on motion. She
states that had 1 been reasornebly possible for her to refecate 19 win her husband, she would have
done so over she aow neady st years s'ner his romcear piven the extreme  emotional,
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psychological. medical and ecornomic hardship she has suftered throughout his lengthy absence.
The applicant’s spouse states that her entire immediate and extended family reside lawfully in the
United States. including her sister, two U.S. citizen children. and her mother and grandparents
who live together just moments away.

The applicant’s spouse states that relocating to Poland would cause severe economic hardship as
she is barely making ends meet now. She states that she has been trying desperately to sell their
home in an effort to discharge her monthly mortgage obligation. but after more than six months on
the market no one has even looked at it. A corroborating tetier dated December 15, 2009 from
real estate broker. | KGTczNEG of ¥ cct Realty, was submiited on motion along with a copy of
the detaiied lisung. The applicant’s spouse states that ner husband has been unable to secure
employment in Poland, and that her own job prospects are dismal given that she never worked
before leaving the country as a young teen and has only becn anie to secure employment in the
U.S. cleaning houses. While the evidence is insufticient to establish that the applicant or his
spouse would be unable to secure employment in Poland. the AAO acknowledges that the U.S.
financial obligations the applicant’s spouse has been working hard o meet would likely be left
unmet upon relocation.

Assertions have been made concerning hardship to the applicant’s children. As discussed above,
hardship to the aprlicznt’s children can be considered ondy insoin= as it results in hardship to the
applicant’s qualitving relative — here the applicant’s spouse. Tne applicant’s spouse states that her
two chilaren are very ciose to ber mother and swster and she cannot imagine them being torn away
from their famiiy. fuends, schools, sports teams. church. neighbors and life in the U.S. She states
that it would be extremely detrimental o their eaucation 1o stari a new school system in a foreign
country and in a new language. The applicant’s spouse stites thar watching her children suffer
academically and emotionally would cause her to saffer axuome hardship and she believes that
her health would seriously deteriorate given that she does not deal with change well and her
medical conditions cause her extreme anxicty and nervousness

The AAO has constgered cuniatvery ali asserions of reiocasion-rela’ed hardship including that
the appticant’s spouse has not resided in Poland ftor irore (on Ofteen years, has never been
empioyed in the country, ana her close faminy ties in e fotad States — particularly to her
mother; close ties to other vamily. {riends. churen and community: U.S. home ownership and
employment: her medical. physical. emotional and psvehological condition and the need to
continue treatmeni with wasted long'ime phvsicans who rave wamea that relocation would be
detrimenial to ber nealth; economic and job-related conceins 1n Poland; concerns for her
children’s emotiona! and educational weli-betng which could exacerbate and result in a
detericration ot e anplicant’s spouse s owe medical and ewoional conditions. Considered in the
aggregate. the AAO finds that the evidence is sufficient o lemonstrate that the applicant’s U.S.
citizen spouse would sufter exweme hardship were shie (o relocate to Foland to be with the
apphicant. Accordingly, the AAO reverses its previous finding coneerning relocation.

Extreme hardsaip is a requiremen: (o7 eligibility, but ence esiablished it 1s but one favorable
discretionary factor to pe coasidered.  Motrer of Mendez-Aieral2z, 21 1&N Dec. 296, 301 (BIA
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1996). For waivers of inadmissibility, the burden is on the cppiicant to establish that a grant of a
waiver of inadmissibi'ity is warranted in the exercise of discration. Id. at 299, The adverse factors
evidencing an alien's undesirability as a permanent resident st be balariced with the social and
humane considerations presenied on his behaii to determine whether the grant of relief in the
exercise of discreiion appears *o be in the best interests of thie, ceantry. fd. at 300.

The AAG notes that o Vi 1O 0 & IV Dees A8 3 1978 mvolving a section 212(c)
waiver, is used 1n waiver cases as guidanee for baiancing favorathe and unfavorable factors and this
cross application of standards s Supporlcd by the Board of Immigration Appeals (BIA). In Matter of
Mendez-Mcerelez the BIAL essessing the exercise of dlsa.rcnm under section 212(h) of the Act,
stated:

we find this use of Muatier of Murin. supra. as @ general guide to be appropriate.
For the most part, it is prudent to avord cross application, as between different
types of reliel. of particuiar principies or siandards tor the exercise of discretion. /d.
However. our reference 1o Mader of Marin, supra, s oaly for the purpose of the
appreach taken in that cose regarding e balancing ot tavorabie and unfavorable
tactors within the context of e rehier pewnyg scupht uncer section Zi2(h)(1)(B) of
the Act. See e, Palmer v INS. 4 ©.3d 482 th Cir.1993) (balancing of
discrevonary tuactors under section 212¢h)y. We {ind this puicance io be helpful and
applicable. given that both forms of refief addicss 172 anestion of whether aliens
with erirvinal records ‘;h(wld he admivied to the Dinited Siates and allowed to reside
in this commiry permaneni ‘

Matter of Mendez-Moraizz at 506

In Matteir ot Viendsz - Vorale:z, in evalvating whether cecrion 21200 1(B) reliet'is warranted in the
exercise of discretion. the BIA suated that:

The factors adverse o the  applicant incluae (e nawre and  underlying
creumnstances of the caclusion  ground ot dssue. the presence of additional
staniics: - viotations ¢ s cz)um;» S innnigraden aws, e existence of a criminal
record ara. 10 Se. its naturc, rezeney and serioustess and the presence of other
evidence adicative of an slien's bad character o v rclosirability as a permanent
rcsidcm of this comniry. . . The favorable consideratine s include family ties in the
aned Saites, residence of iarg diu‘m on itk countty (particularly where the
alien hwm OIS FESIAENCY @l uooupg aget evidencs of hardshin o the alien and his
famaiv i ne 15 exc iure( and deported. service i this country's Armed Forces, a
lmtm" ol sleple emplovieeni, the existence of proparty o1 business ties, evidence
ot value and service o the commnunity. evidence o ¢anune rehabilitation if a
criminal record exists. and ctner evidence attesting o ihe aliens good character
ez alhoavits from fmay, [tienas. and responsoie community representiatives)

doail 30
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The BIA further states that upon review of the record as a whole, a balancing of the equities and
adverse matters must be made to determine whether discretion should be favorably exercised. The
equities that the applicant for section 212(h) (1 B) relief must bring forward to establish that he
merits a tavorable excrcise of administrative discretion will depend in each case on the nature and
circumstances of the ground ot exclusion sought to be waived and on the presence of any
additional adverse matters. and as the negative factors grow more serious. it becomes incumbent
upon the applicant to introducc additional offsetting favorable evidence.  /Id. at 301.

The favorable factors in the present case include extreme hardship to the applicant’s U.S. citizen
spouse as a result of the applicant’s inadmissibility; the applicant’s close family ties, church ties
and community ties in the United Statcs; his home ownership and business ownership in the U.S.;
and his lack of criminal history. ‘'I'ne unfavorable factors are the applicant’s entry without
inspection, unautnorized employment. period of unlawful presence and failure to voluntarily
depart the United States.

Although the applicant’s violations of hmmigration law are sigruficant and cannot be condoned,
the positive ractors m this case outweign the negative lactors.  1hierefore, the AAO finds that a
favorable exercise of discretion is warranted.

In these proceedings. the burden of esiablishing eligibility for the waiver rests entirely with the
applicant. See section Z91 of the Act, 8 U.S.C § 1361, I tims case. the applicant has met her
burden and the application wili be approved.

ORDER: The motion is granted, the orior decision of the AAQ is reversed, and the application is
approved.



