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APPLICATION: Application for Waiver of Grounds of Inadwiissibility under section 212(a)(9)(B)(v)
of the Immigration and Nationality Act, 8 U.S.C.8 1182(a)9xBXv)

ON BEHALF OF APPLICANT:

INSTRUCTHONS:

Enclosed piease find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that origina:iv ~~cided your case. Please be advised
that any furtner inquiry that you might have concarming your case 2 5: made to that office.

If you believe the law was inapproprizately applied by us in wcachin . oar decision. or you have additional
information that you wish to have considered, you may file @ motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be fourd a* 8 C . R.§ 103.5. All motions must be
submitted to the office thet originally decided your case by filirg 2 Form [-290B. Notice of Appeal or
Motion, with a fee 0of $630. Please be aware that 8 C F.R. § 103.5(a) 1)(i) requires that any motion must be
filed within 30 days of :Fe decision that the motion seeks to reconsider or reoper,

Thank you.

Perry hew

Chief, Administrative Appeals Office

WWW,USCIS.Z0Y



Page 2

DISCUSSION: The waiver application was denied by the I'ield Office Director, Philadelphia,
Pennsylvania, and is now before the Administrative Appeals Otlice (AAO) on appeal. The appeal
will be dismissed.

The applicant is a native of the Union of Soviet Socialist Republics and a citizen of the Republic
of Belarus who was found to be inadmissible to the United States pursuant to section
212(@)(9)B)(1)(I1) of the Immigration and Nationality Act (the Act), 8 US.C. §
1182(a)(9)(B)(i)(1l), for having been unlawfully present in the {:nited States for more than one year
and seeking admission within 10 years of her last departure from: the United States. The applicant is
the spouse of a U.S. Citizen and is the beneficiary of an apnroved Petition for Alien Relative
(Form 1-150). The appiicant through counsel does not contest this finding of inadmissibility.
Rather, she seeks a waiver of inadmissibility pursuant to section 212(a)}9)(B)(v) of the Act, 8
U.S.C. § 1132(a)(9)(B)(v), in order to reside with her husband in the United States.

The Field Office Director concluded that the applicant failed o establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form 1-601) accordingly. See Decision of Ficl:d Office Director, dated September
1, 2009.

On appeal. counsel asserts that the United States Citizenship and Immigration Services (USCIS)
erred in its denial of the waiver application by not considering, the aggregate effect of all relevant
factors: applicant’s age: length of time the applicant has been in the United States; conditions in
the Republic of Belarus; and the extent that the applicant nas maintained connections to the
Republic of Belarus. See Notice of Appeal or Motion (Form 1-290B), dated September 28, 2009.

The recorc includes, but is not limited to: briet from counsel: lctters of support: identity, financial,
and employment documents; and country conditions informaticr. The entire record was reviewed
and considered in rendering a decision on the appeal.

Section 212{a)(9) of the Act provides. in pertinent part:

(B) ALIENS UNLAWFULLY PRESENT .-

(1) In General.- Any alien (other thar an alien lawiully admitted for permanent
residence)} who-

(11 has been anlawfully present in the United States tor one year or more,
and who again secks admission within 10 veais of the date of such alien's
separture or reraoval from the United States, is inadmissible.
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(v) Waiver.-The Attoiney Genera!l [now the Secretawry of Homeland Security
(Secretary)} has sole discretion to waive clause (i) “a the case of an immigrant
who is the spouse or son or daughter ot a United States citizen or of an alien
lawtully admitted for permanent residence. it it is ¢stablished to the satisfaction
of the Aftorney General [Secretary]| that the refuzal of admission to such
immigrant alien would result in extreme hardshi;: to the citizen or lawfully
resident spouse or parent of such alien. No court shall have jurisdiction to
review a decision or action by the Attorney General [Secretary] regarding a
waiver under this clause.

The record establishes that the ap»licant was admitted to the !inited Staies on September 21, 1998,
as a B-1 Visitor, valia until December 19, 1998. However. the applicant did not timely depart
from the United States, but filed her initial Application to Register Permanent Resident or Adjust
Status (Form [-485) on January 17, 2003. The applicant departed the United States on or about
November 23, 2004, and departed again on or about July 11. 2005, returning pursuant to a grant of
parole after each departure. The applicant accrued unlawful presence for a period in excess of one
year. As the applicant is seeking admission within 10 years of departure. she is inadmissible
pursuant to section 212(a)(9)(B)(i)(IT) of the Act.

A waiver of inadmiszibility under section 212(a9)(P){(v) of the Act is dependent on a showing
that the bar to admission imposcs extreme haraship on a gualitying reiative. which includes the
U.S. citizen or lawfuily resident spouse or parent of the applicant. Hardship to the applicant can
be considered only insofar as it results in hardship to a qualifying relative. The applicant’s
husband is the only qualifying relative in this case. I extrenmc hardship to a quaiifying relative is
established. the applicant is statutorily eligible ior a waiver. and USCIS then assesses whether a
favorable exercise of discretion is warranted. Sce Maiter of !iendez-Moralez. 21 1&N Dec. 296,
301 (BIA 1996).

Extreme hardship is “not a definable term of fixed and inlicxible content or meaning,” but
“necessarily depcaas upon the facts and circumsances ocenlior o cachi case.”™ Matter of Hwang,
10 I&N Dec. 448, 451 (3LA 1964). In Maner i Cervantes -Gonzalez e Board provided a list of
factors it deemed relevant in determining whether an aiien vas estabiished extreme hardship to a
qualifying relative. 22 I&N Dec. S60. 565 (BIA 1999). The faeiors include the presence of a lawful
permanent resident o1 United states citizen spouse or parent in s couniry: the qualifying relative’s
family ties outsice the United States: ine conditions in the country or countries to which the
qualifying relative wouid relocate and the extent of the quatifying refative’s ties in such countries; the
financial impact of departure from this coun'ry; and significant conditions of health. particularly
when tied to an unavailability of suitable medical care in the country to which the qualifying relative
would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any
given case and empaasized that tire list of faciors was not exclusive, fd af 306,

The Board has also held that the common or iypical resuls of seivoval and inadmissibility do not
constitute extreme hardsiip, and nas histed certain indivicuz: bardship vactors corsidered common
rather than extrerne. These factors include: economic disadvaniage. icss of current employment,
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inability to maintain one’s present standard of living. inability to pursue a chosen profession,
separation from {amily members. severing commivnity tize. cul el readiusiment after living in the
United States for many years. cultural adjustnient of qualilyiig velatives who have never lived
outside the nited States. taferior economic end educationa. opportunities i the foreign country,
or inferior medizal facilities in the foreign country. See verco iy Matier of Cervantes-Gonzalez,
22 I&N Dec. at 368 Matier of Pilch. 21 1&N Dee. 627, 632-27 (B1A 1990): Wartter of Ige. 20 1&N
Dec. 880. 883 (BiA 1994); Matter of Noai. 19 1&N Dec. 245, 246-47 (Comm’r 1984); Mutter of
Kim, 15 I&N Dcc. 83, 89-90 (BIA 1974, Matier of Shauginessy, 12 1&N Dec. 810, 813 (BIA
1968).

90

However, though hardships may not be extreme whey consiueced absiracdy or individually, the
Board has made it ¢lear that “[vjelevaat 1actors. though wor oxtrems 1 themselves, must be
considered in the aggregate in determining whether exireme hasdship exists.” Matter of O-J-O-,
21 T&N Dec. 381, 363 (BIA 199¢; (quoting Mearier of fge. 20 'eziv Dec. at 882). The adjudicator
“must consider tie entive range of juciors concerning aardsi in meir totaiity and determine
whether the combinasion of hardsnips takes the case beyond tos¢ hardstiips ordinarily associated
with deportation.” /a.

The actual hardship associated with an abstract hardship factor such as family separation,
economic disadvantage. cultural readjustment. et cetera, differs in nature and severity depending
on the unique circumstances ol each case. as ooes the cepe " v bardashin a qualifying relative
experiences as a vesuit o1 agprege od individual hardshiive, Soel o ¢ Matier of Bing Chih Kao and
Mei Tsui 1in. 23 I&N Dec. 45, 37 (BIA 2000 (distinguishing vaites ef Pileh regarding hardship
faced by qualifving relatives on the bssis of vatiations w e ength of residence n the United
States and the ability to speak the lanzuage of the covnwv o0 wrch they vonld relocate). For
example. though 1am iy separation has been tornd o be 2 coirmon result of inadmissibility or
removal, separation trom family 'iving in the United States <=1 ai<o be the most important single
hardship factor in considering hardship in the aggregate. Sec Sulcido-Salcido. 138 F.3d at 1293
(quoting Conireras-Buenfil v. INS. 712 F.2d 401, 403 (9th Cur. 1983)); but see Matter of Ngai, 19
I&N Dec. at 247 (separziton of wnouse and children from oy izant aet ¢treme hardship due to
conflicting evid:oce n the record and boeause snplican d sporse had been voluntarily
separated “rom oac acother for 28 veurs) Trorciore, woe corsioor die wowdity of the circumstances
in determining whether denial of adizission. would recnlt o0 Corems bardship te a qualifying
relative.

Counsel contends thet the applicant’s spouse woula sufier ¢oeraic emodonal hardsmp as a result
of separation Irom the appiicani because they are longhipe companions: cach other’s only
companior as tney advance into older age: and are extremerv involved in their local Eastern
Orthodox Churen, where the applicant proviges interpreiive janguage skifls tor the spouse’s
benefit. Counssl submittea a statermend from il spouss 0 which the spouse describes his
courtship ard leclings Joo the applican: et acavitice & thelr choren and the imporance that the
church has played i their fives; aca how his oher fagely wombers 2re not present enough to
support him with davy tasks. Ceunsel also subraitied @ s-ate oo rom the applicant in which she
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also describes her courtship and feelings for the spousc: the activities that they do with and for one
another; and their activities at the church.

The record is sufficient to establish that the applicant’s spouse may experience some emotional
hardship because of separation from the applicant. However. the record does not establish that the
hardship that the spouse may experience goes beyond what is normally experienced by qualified
family members of inadmissible individuals. The spouse and the applicant have been active
participants at_ and the applicant sometimes
assists the spouse with understanding the religious services and communicating with various
members of their church community. However. the appiicant’s assistance is not always required
for the spouse to have connections to his faith-based commupity ziven that he seems to understand
much more than what tne applicant is required to explain to huva. Sce applicant s letter of support.
Further, the AAO notes that the record does not include any c¢vidence of the spouse’s mental
health or any physical conditions that require the applicant’s presence. Moreover, the AAO notes
that the applicant’s spouse is the sole breadwinner and that the record does not include any
evidence that the spouse would be unable to support himselh or to meet his financial obligations in
the applicant’s absence,

The AAO notes the concerns regarding the applicant’s spous:’s zmotional ties to the applicant and
their church community. but finds that even when this hardship i considered in the aggregate, the
record fails to establish tat the applicant’s spouse wouid suiter exwreme hardship as a result of
separation from the applicani.

Counsel also contends that the applicant’s spouse would suffer emotional and financial hardship if
he were to relocate to the Republic ot Belarus because ne wouold sever tes to his current church
community and have a diificult time estabiishing meaningfel connections to a new church
community; he lacks the language skills necessary for gainfu! emnlovment: and he is close to the
mandatory retirement age of 60 years. The spouse further comends that his five children and three
siblings live in the United States. and that he would be saadened to leave them: by the time he
learns Russian to find a job, ne wouid be subjecied w the o datory retirement age requirement;
the applicant would never be able to work given that the nandatory age requirement is 35 years
for women; he would have difficulty with evervday life activities given the language barrier; and
there would not be enough savings to live on since they would be unzable 1o work.

The record 15 sufiicient to establish that the apolicant’s spouse wonid suffer hardship it he were to
relocate to the Republic of Belarus with the applicant. The spouse’s mmediate family members
live in the United States, and there is no evidence thaw the spous ras ever lived outside the United
States or its territorics. The spouse is about 60 years old, s o fluent in the Russian language,
and there 15 no indication in the record that he nas any sociui o econoinic ties to the Republic of
Belarus.

The AAO notes that the record includes country conditions rafcrmation that indicate that the
retirement age 'n ithe Repubhic of Belarus is 60 years {or men zod 55 vears for women. The AAO
also notes. however, that the record does not include any «vidence that the retirement age is a
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mandatory one. Accordingly, the record does rot includz any exidence of economic. political, or
social conditions and employment opportunities 2rd heaithcare 1 the Republic of Belarus or how
such conditions would directly impact the spouse. Nevertheless. in the aggregate, the AAO finds
that the applicant’s spousc would suffer extreme hardship if he vere to relocate to the Republic of
Belarus because of his age: the duration of continuous restderes in the United States; his strong
family and social ties in the United Staces: the fack of any .« 1 the Republic of Belarus; and the
lack or fluency in the Russian language.

Although the applicant has demonstrated that the qualifying relative would experience extreme
hardship if he reiocated to be with the applicant, the AAO can find extreme hardship warranting a
waiver of inadmissibiiity only where an appricant has domonsuated extreme hardship to a
qualitfying refative in the scenario of separation and the scenaro of reiocation. The AAO has long
interpretea the waiver provisions of the Act to require a showing of exireme hardship in both
possible scenarios; us a claim that a gqualifying refavive wils remain in the United States and
thereby suffer extreme hardshiv as a consequence of separati . can enstiy be made for purposes of
the waiver even where there is no intention o separvaie in reabiy. See sdatter of lge, 20 1&N Dec.
880, 886 (BIA 1594). Furthermore. to separate and suffer cvweme hardship, where relocating
abroad with the applicant would not result in extreme hardsh . is a matter of choice and not the
result of inadmissibilitv. [d., see aiso Matier of Piich, 21 I&N Dec. 027, 632-33 (BIA 1996). As
the applicant has not demonstraied extreme hardship trom sepration, the AAO cannot find that
refusal ot adinission would resu!t in extreme hardship to Jbe quaiivving relative in this case.

In this case. the record does not contain sufticient evideace (v snow that the hardship faced by the
qualifving relative, considered i the agpregate. vises bevory the cemmon results of removal or
inadmissibility o the tever o1 exiceme hardship. Vhe AAG woretore ninds thai the applicant has
failed to esiablish exirerne hardship to her United States Ciuven spouse as required under section
212(a)(9)(B)v) of the Act. As the applicant has not eswablished extreme hardship to a qualifying
family member. no purpose would be served in deterrmining whether the appiicant merits a waiver
as a matter or arscretion.

In proceedings for appicaton for watver of grounds of inadmissibility under section
212(a)(9)B)(v) of the Act. the burden of proving eligibility vemaing entirely with the applicant.
Section 291 of the Act. & U.s5.C. ¢ 1381, Herso the - aedeant has not met that burden.

Accordingly. the appeal will be Gismissed.

ORDER: The appeal is dismissed.



