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DISCUSSION: The waiver application was denied by the Field Office Director, Moscow, Russia. 
The matter came before the Administrative Appeals Office (AAO) on appeal, and the AAO 
remanded the application to the field office director for further proceedings. The matter is again 
before the AAO, and the appeal will be sustained. 

The applicant is a native and citizen of Lithuania who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.c. § 1182(a)(9)(B)(i)(II), for having been unlawfully present for more than one year and 
seeking readmission within 10 years of her last departure. The applicant seeks a waiver of 
inadmissibility in order to reside in the United States with her U.S. citizen husband and daughter. 

The field office director denied the Form 1-601 application for a waiver, finding that the applicant 
failed to establish extreme hardship to her husband. Decision of the Field Office Director, dated 
October 28, 2008. 

On appeal, counsel for the applicant asserts that the applicant has shown that her husband will suffer 
extreme hardship should the present waiver application be denied, and that the applicant warrants a 
favorable exercise of discretion. Brieffrom Counsel, dated February 22, 2012. 

The record contains, but is not limited to: a brief from counsel; statements from the applicant, the 
applicant's husband, and the applicant's mothers-in-law; medical documentation for the applicant's 
daughter; documentation in connection with the applicant's husband's mental health; documentation 
regarding the applicant's mother-in-Iaw's health; documentation regarding conditions in Lithuania; 
evidence relating to the applicant's husband's financial status; and copies of phone and travel records 
for the applicant'S husband. The entire record was reviewed and considered in rendering this 
decision. 

Section 212(a)(9) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

The record reflects that the applicant entered the United States on May 30, 2001 as a 1-1 
nonimmigrant exchange visitor with authorization to remain until September 30, 2001. She was 
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granted a change of status from J -1 to B-2 nonimmigrant visitor for pleasure, with authorization to 
extend her stay until December 15, 2001. The applicant remained in the United States after the 
expiration of her B-2 status. On April 8, 2003, the applicant was placed into removal proceedings 

ursuant to a Notice to , which indicated that on May 5, 2002 she was employed at 
without authorization. 

On August 26, 2003, the applicant married a U.S. citizen,_ On September 23, 
2003, _ filed a Form 1-130 Petition for Alien Relativ~pplicant. On March 
1, 2004, the applicant and~ere interviewed separately by a USCIS officer in connection 
with the Form 1-130 petition. On February 25, 2005, the District Director, Bloomington, Minnesota, 
issued a notice of intent to deny the Form 1-130 petition. The district director stated that_ 
failed to show that his marriage to the applicant was "anything more than a marriage of convenience 
and as a haven for [the applicant] who has immigration issues .... " Notice of Intent to Deny Prior 
Form 1-130 Petition, at 5, dated February 25,2005. The district director added that "failed 
to meet l his] burden of proof by establishing by clear and convincing evidence that the [ applicant] 
entered into I their] marriage for purposes of love and affection to establish a life together." Id. The 
record does not show that _submitted a rebuttal to the notice of intent to deny the petition. 

On March 16, 2005, an Immigration Judge granted the applicant voluntary departure, extending until 
July 13,2005. The applicant departed the United States on July 11, 2005. 

·vorced. On July 28, 2006, the applicant married 
her present husband, who is a U.S. citizen. On October 23, 2006, _ 
_ filed a Form 1-130 Petition for Alien Relative on behalf of the applicant. The petition 
was approved on February 20, 2007. The applicant seeks admission to the United States as an 
immigrant based on the approved Form 1-130 petition. 

The record shows that the applicant accrued unlawful presence from December 16, 2001 until she 
received a grant a voluntary departure on March 16, 2005. This period totals over three years. She 
was deemed inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the Act for having 
been unlawfully present for more than one year and seeking readmission within 10 years of her last 
departure. The applicant does not contest her inadmissibility on appeal. 

It is noted that the AAO previously remanded the present waiver application to the field office 
director, as evidence supported that the underlying Form 1-130 petition may require revocation due 
to the applicant's possible participation in entering into a prior marriage for the purpose of obtaining 
an immigration benefit under the Act. The field office director concluded that revoking the Form 1-
130 petition pursuant to section 204(c) of the Act was not warranted, and returned the matter to the 
AAO to continue adjudicating the appeal. The applicant is eligible for consideration for a waiver of 
her inadmissibility under section 212(a)(9)(B)(i)(II) of the Act. 

Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: 
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The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established ... that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar to admission imposes extreme hardship on a qualifying relative, which includes the U.S. 
citizen or lawfully resident spouse or parent of the applicant. Hardship to the applicant or her 
daughter can be considered only insofar as it results in hardship to a qualifying relative. The 
applicant's husband is the only qualifying relative in this case. If extreme hardship to a qualifying 
relative is established, the applicant is statutorily eligible for a waiver, and USCIS then assesses 
whether a favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 I&N 
Dec. 296, 301 (BIA 1996). 

Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. Id. at 566. 

The Board has also held that the common or typical results of deportation, removal and 
inadmissibility do not constitute extreme hardship, and has listed certain individual hardship factors 
considered common rather than extreme. These factors include: economic disadvantage, loss of 
current employment, inability to maintain one's present standard of living, inability to pursue a 
chosen profession, separation from family members, severing community ties, cultural readjustment 
after living in the United States for many years, cultural adjustment of qualifying relatives who have 
never lived outside the United States, inferior economic and educational opportunities in the foreign 
country, or inferior medical facilities in the foreign country. See generally Matter of Cervantes
Gonzalez, 22 I&N Dec. at 568; Matter of Pilch, 21 I&N Dec. at 631-32; Matter of Ige, 20 I&N Dec. 
at 883; Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 I&N Dec. 88, 
89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of O-J-O-, 21 
I&N Dec. 381,383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator "must 
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consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." Id. 

We observe that the actual hardship associated with an abstract hardship factor such as family 
separation, economic disadvantage, cultural readjustment, et cetera, differs in nature and severity 
depending on the unique circumstances of each case, as does the cumulative hardship a qualifying 
relative experiences as a result of aggregated individual hardships. See, e.g., In re Bing Chih Kao 
and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of variations in the length of residence in the 
United States and the ability to speak the language of the country to which they would relocate). 

Upon review, the applicant has shown that her husband will suffer extreme hardship should the 
present waiver application be denied. The applicant has provided multiple evaluations of her 
husband's mental health, conducted by a physical medicine and rehabilitation specialist,_ 
•••• , and a psychologist psychotherapist, in December 2007, November 
2008, and January 2012. These reports show has continued to suffer 
significant emotional d~related physical symptoms since becoming separated from the 
applicant in July 2007. __ stated that the applicant's husband has depression with suicidal 
ideation and recommended antidepressant medication, psychiatric care, hospitalization at a "closed 
psych floor", and physical pain medication and therapy. The record shows that the applicant's 
husband participates in the care of his mother-in-law in the United States who suffers from life
threatening cancer, requiring aggressive combination chemotherapy and possible surgery. It is 
evident that this circumstance contributes to his emotional difficulty. The applicant has also provided 
documentation to show that her and her husband's two-year-old daughter continues to suffer from 
developmental problems with both feet and emotional and sleep disorders for which she has received 
care in Lithuania. This additional concern reasonably exacerbates the applicant's husband's 
psychological hardship in residing apart from the applicant and their daughter. 

The applicant provided multiple statements from her husband, dated from June 15,2007 to February 
6, 2012, in which he expressed that he is facing extreme physical, financial, emotional, and 
psychological hardship due to the applicant's absence from the United States. He stated that he feels 
obligated to care for his 74-year-old father and stepmother in the United States, and that he has no 
siblings available to assist him. He explained that attempting to live in two countries causes him 
emotional and financial hardship, and he is taking antidepressant medication. He added that he and 
the applicant have had marital challenges due to their lengthy separation, for which they have sought 
counseling in Lithuania. He stated that he struggles financially to support his family. He described 
the difficulty of living apart from his daughter, and the impact their separation has on their ability to 
bond. 

The applicant's husband's emotional difficulty is substantial with many contributing factors, and it is 
evident that he lacks an alternative to alleviate this hardship should the applicant continue to reside 
outside the United States. Should he reside in Lithuania, he would be separated from his father and 
seriously ill stepmother, his country of nationality, his business activity, his community, and the 
doctors who provide his care in the United States. Should he remain in the United States, he will 



.. . . . . 

Page 6 

endure the continued emotional hardship of living separately from his wife and two-year-old 
daughter who is suffering from developmental problems. The applicant has established that her 
husband has faced significant mental health problems that have required ongoing professional care. 
Accordingly, the record shows that denial of the waiver application "would result in extreme 
hardship" to the applicant'S husband, as required for a waiver under section 212(a)(9)(B)(v) of the 
Act. 

In Matter of Mendez-Moralez, 21 I&N Dec. 296 (BIA 1996), the BIA held that establishing extreme 
hardship and eligibility for a waiver of inadmissibility does not create an entitlement to that relief, 
and that extreme hardship, once established, is but one favorable discretionary factor to be 
considered. All negative factors may be considered when deciding whether or not to grant a 
favorable exercise of discretion. See Matter of Cervantes-Gonzalez, supra, at 12. 

The negative factors in this case consist of the following: 

The applicant remained in the United States without a lawful immigration status for over three years, 
and she worked without authorization. 

The positive factors in this case include: 

The applicant's U.S. citizen husband will suffer extreme hardship should she remain outside the 
United States. The applicant's U.S. citizen daughter will likely face continued separation from her 
father should the applicant remain in Lithuania. The record does not show that the applicant has 
engaged in criminal activity at any time. The applicant departed the United States pursuant to a 
voluntary departure order, and the record does not show that she has attempted to reenter or 
otherwise violate U.S. immigration law. The applicant has shown a willingness to care for her U.S. 
citizen daughter. The applicant's mother-in-law attested to her strong work ethic and attempts to find 
employment in Lithuania to help support her family. 

The applicant's presence in the United States poses significant benefits for her, her husband, and 
their daughter, and these positive factors outweigh the gravity of her prior violation of U.S. 
immigration law. Accordingly, the AAO finds that the positive factors in this case overcome the 
negative factors, and the applicant warrants a favorable exercise of discretion. 

In proceedings for an application for waiver of grounds of inadmissibility under section 
212(a)(9)(B)(v) of the Act, the burden of establishing that the application merits approval remains 
entirely with the applicant. Section 291 of the Act, 8 U.S.c. § 1361. In this case, the applicant has 
met her burden that she merits approval of her application. 

ORDER: The appeal is sustained. 


