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DISCUSSION: The Field Office Director, Mexico City (Ciudad Juarez), Mexico, denied the waiver
application. A subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The
matter is now before the AAO on a motion to reopen and reconsider. The motion to reopen and
reconsider will dismissed.

The applicant is a native and citizen of Mexico, the husband of a United States citizen, and the
beneficiary of an approved Form I-130 petition. The applicant was found inadmissible to the United
States pursuant to section 212(a)}(9¥B)i)1) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)}9N(B)(i)(I), for having been unlawfully present in the United States for a period of
more than one year, and again seeking admission within ten years of the date of the applicant’s
departure. The applicant seeks a waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act,
8 U.S.C. § 1182(a)(9)(B)(v). in order to reside in the United States with his U.S. citizen wite.

In a decision, dated March 5, 2007, the field office director concluded that the applicant had not
demonstrated that denial of the waiver application would result in extreme hardship to a qualifying
relative.

The AAQ, in a decision dated December 3, 2009, concurred with the field office director that
extreme hardship to a qualifying relative had not been established, as required by the Act. The AAO
found that the applicant had not shown how the hardship his spouse was facing rose to the level of
extreme hardship. Consequently, the appeal was dismissed.

The applicant filed a Notice of Appeal or Motion (Form 1-290B), dated December 30, 2009, with a
letter and additional documentation attached. A motion to reopen must state the new facts to be
proved in the reopened proceeding and be supported by affidavits or other documentary evidence. 8
C.FR. § 103.5(aX2). A motion to reconsider must state the reasons for reconsideration and be
supported by any pertinent precedent decisions to establish that the decision was based on an
incorrect application of law or Service policy. A motion to reconsider a decision on an application
or petition must, when filed, also establish that the decision was incorrect based on the evidence of
record at the time of the initial decision. 8§ C.F.R. § 103.5(a)(3). A motion that does not meet
applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

The applicant’s spouse’s letter indicates that she and the applicant now have a child together who
was born on May 11, 2009 and that having this child without the applicant to help raise is very
difficult emotionally and financially for her. The documentation submitted on motion by the
applicant’s spouse includes her daughter’s birth certificate and financial documentation. Although
the applicant has submitted new facts and supporting documentation in support of his motion to
reopen, the record does not overcome the previous finding of the AAQ.

The motion shall be dismissed for failing to meet the requirement set forth in 8 C.F.R. §
103.5¢a)(1)(iii). The regulation at 8 C.F.R. §103.5(a)(1)(iii) lists the filing requirements for motions
to reopen and motions to reconsider. Section 8 C.F.R. § 103.5(a)(1)(iii}(C) requires that motions be
“[a]ecompanied by a statement about whether or not the validity of the unfavorable decision has
been or is the subject of any judicial proceeding.” In this matter, the motion does not meet this
regulation.
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The regulation at 8 C.F.R. § 103.5(a}(4) states that a motion which does not meet applicable
requirements must be dismissed. Theretore, because the instant motion did not meet the applicable
filing requirements listed in 8 C.F.R. § 103.5(a)(1)(iii)}(C), it must be dismissed for this reason.

ORDER: The motion is dismissed.



