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IN RE: Applicant:

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAQ inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form [-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you, . *
Moa Y
-

Perry Rhew

Chief, Administrative Appeals Office
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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico,
and is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Mexico who entered the United States without authorization
in February 2001 and did not depart the United States until February 2009. The applicant was thus
found to be inadmissible to the United States under section 212(a){(9)(B)(i}II) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1182(a}(9)B)(i)}(11), for having been unlawfully present in
the United States for more than one year. The applicant seeks.a waiver of inadmissibility pursuant to
section 212(a)(9¥B)(v) of the Act, 8 U.S.C. § 1182(a)}(9)B)(v), in order to be able to return to the
United States to marry his U.S. citizen fiancée and reside in the United States.

The district director concluded that the applicant had failed to establish that extreme hardship would
be imposed on a qualifying relative and denied the Application for Waiver of Ground of
Inadmissibility (Form I-601) accordingly. Decision of the District Director, dated January 4, 2011.

Section 212(a)(9)(B) of the Act provides, in pertinent part:
Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for
permanent residence) who-

(II) has been untawfully present in the United States
for one year or more, and who again seeks
admission within 10 years of the date of such
alien's departure or removal from the United
States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (i) in the case of an
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the Attorney General (Secretary) that the refusal of
admission to such immigrant alien would result in extreme hardship to the
citizen or lawfully resident spouse or parent of such alien. ..

On June 19, 2012, counsel for the applicant and [ R AR ;- =
letter to the AAQ, advising that_ had recently married another man in i and
wished to withdraw the Form I-129F and all related appeals and applications which were filed on
behalf of the applicant.
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Section 214.2 of Title 8 of the Code of Federal Regulations states, in pertinent part:
(k) Spouses, Fiancées, and Fiancés of United States Citizens-

(5) The approval of any petition is automatically terminated when the petitioner dies or
files a written withdrawal of the petition before the beneficiary arrives is in the United
States.

As the petitioner, through counsel, has filed a written withdrawal of the [-129F petition before the
applicant has arrived in the United States, the approval of the I-129F has been automatically
terminated. As such, there is no longer an approved petition on behalf of the applicant. In the
absence of an underlying approved Form [-129F, Petition for Alien Fiancé(e), the Form I-601},
Application for Waiver of Grounds of Inadmissibility, is not necessary. The appeal of the denial of
the waiver must therefore be dismissed as the applicant is not eligible to apply for a waiver at this
time.

Having found the applicant statutorily ineligible for relief, no purpose would be served in discussing
whether the applicant merits a waiver as a matter of discretion. In proceedings for application for
waiver of grounds of inadmissibility, the burden of proving eligibility remains entirely with the
applicant. Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden,
Accordingly, the instant appeal will be dismissed.

ORDER: The appeal is dismissed.



