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DISCUSSION: The waiver application was denied by Field Office Director, Columbus, Ohio,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed as the applicant is not inadmissible and the underlying waiver application is
unnecessary.

The applicant is a native and citizen of Honduras who was found to be inadmissible to the United
States pursuant to section 212(a)(9)B)(iXI) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(9XB)(1)(I), for having been unlawfully present in the United States for more than
180 days but less than one year and seeking readmission within three years of his last departure
from the United States. The applicant seeks a waiver of inadmissibility in order to reside in the
United States with his U.S. citizen spouse.

In her decision, dated October 7, 2010, the field office director found that the applicant had failed
to establish that his U.S. citizen spouse would suffer extreme hardship as a result of his
inadmissibility. The waiver application was denied accordingly.

Section 212{a}9) of the Act provides:

(B) ALIENS UNLAWFULLY PRESENT.-

(1) In general.- Any alien (other than an alien lawfully admitted for permanent
residence) who-

(I) was unlawfully present in the United States for a period of more than
180 days but less than 1 year, voluntarily departed the United States
(whether or not pursuant to section 244(e) prior to the commencement of
proceedings under section 235(b)(1)} or section 240), and again seeks
admission within 3 years of the date of such alien's departure or removal, or

(IT) has been unlawfully present in the United States for one year or more,
and who again seeks admission within 10 years of the date of such alien's
departure or removal from the United States, is inadmissible.

The record reflects that the applicant entered the United States without inspection on August 29,
1998. The applicant remained in the United States, filing an Application for Temporary Protected
Status (Form I-821) on June 29, 1999. On June 26, 2000, the applicant’s Form 1-821 was approved
and the applicant has continuously filed for renewals of this status. The record indicates that the
applicant applied for and then was granted advanced parole pursuant to his Temporary Protected
Status on June 25, 2009. On January 5, 2010, the applicant was paroled into the United States and
stated that he left the United States eight days before on or about December 29, 2009.

In Matter of Arrabally and Yerrabelly, 25 1&N Dec. 771 (BIA 2012), the Board of Immigration
Appeals (BIA) held that an alien who leaves the United States temporarily pursuant to advance
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parole under section 212(d}(5)}(A) of the Act does not make a departure from the United States
within the meaning of section 212(a)(9)(B)(i)(I) of the Act. Here, the applicant obtained advance
parole under section 212(d)(5)(A) of the Act, temporarily left the United States pursuant to that
grant of advance parole, and was paroled into the United States based on his temporary protected
status. In accordance with the BIA’s decision in Matter of Arrabally, the applicant did not make a
departure from the United States for the purposes of section 212(a)}(9)(B)(iXII} of the Act.

Accordingly, the applicant is not inadmissible under section 212(a)(9)(B)(i)(II) of the Act.

In addition, the AAQO finds that although the record indicates that the applicant has a criminal
record, he is not inadmissible under section 212(a)(2)}(A) of the Act because his conviction

qualifies for the petty offense exception.

Section 212(a)}(2)}A) of the Act states, in pertinent parts:

(i) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

D a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . 18
inadmissible.

(i) Exception—Clause (i)(I) shall not apply to an alien who committed only one
crime if-

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec. 615,

(I} the crime was committed when the alien was under 18 years of age, and
the crime was committed (and the alien was released from any confinement to
a prison or correctional institution imposed for the crime) more than 5 years
before the date of the application for a visa or other documentation and the
date of application for admission to the United States, or

(II}) the maximum penalty possible for the crime of which the alien was
convicted (or which the alien admits having committed or of which the acts
that the alien admits having committed constituted the essential elements) did
not exceed imprisonment for one vear and, if the alien was convicted of such
crime, the alien was not sentenced to a term of imprisonment in excess of 6
months (regardless of the extent to which the sentence was uitimately
executed).

617-18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that
shocks the public conscience as being inherently base, vile, or depraved, contrary to
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the rules of morality and the duties owed between man and man, either one's fellow
man or society in general....

In determining whether a crime involves moral turpitude, we consider whether the
act is accompanied by a vicious motive or corrupt mind. Where knowing or
intentional conduct is an element of an offense, we have found moral turpitude to
be present. However, where the required mens rea may not be determined from the
statute, moral turpitude does not inhere.

(Citations omitted.)

In Matter of Silva-Trevino, 24 1&N Dec. 687 (A.G. 2008), the Attorney General articulated a new
methodology for determining whether a conviction is a crime involving moral turpitude where the
language of the criminal statute in question encompasses conduct involving moral turpitude and
conduct that does not. First, in evaluating whether an offense is one that categorically involves
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a
“realistic probability, not a theoretical possibility,” that the statute would be applied to reach
conduct that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. Duenas-Alvarez, 549
U.S. 183, 193 (2007). A realistic probability exists where, at the time of the proceeding, an
“actual (as opposed to hypothetical) case exists in which the relevant criminal statute was applied
to conduct that did not involve moral turpitude. If the statute has not been so applied in any case
(including the alien’s own case), the adjudicator can reasonably conclude that all convictions
under the statute may categorically be treated as ones involving moral turpitude.” Id. at 697, 708
(citing Duenas-Alvarez, 549 U.S. at 193).

However, if a case exists in which the criminal statute in question was applied to conduct that does
not involve moral turpitude, “the adjudicator cannot categorically treat all convictions under that
statute as convictions for crimes that involve moral turpitude.” 24 I&N Dec. at 697 (citing
Duenas-Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry
in which the adjudicator reviews the “record of conviction” to determine if the conviction was
based on conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of
conviction consists of documents such as the indictment, the judgment of conviction, jury
instructions, a signed guilty plea, and the plea transcript. Id. at 698, 704, 708.

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24
I&N Dec. at 699-704, 708-709. However, this “does not mean that the parties would be free to
present any and all evidence bearing on an alien’s conduct leading to the conviction. (citation
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not
an invitation to relitigate the conviction itself.” Id. at 703.

The record indicates that on January 14, 2002, the applicant was convicted of Attempted Criminal
Simulation under Ohio Revised Code § 2913.32 for having presented two counterfeit twenty
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dollar bills at | B 2s payment for his purchase. The applicant was sentenced to 30 days in
jail and 2 years probation.

Ohio Revised Code § 2913.32, states:

(A} No person, with purpose to defraud, or knowing that the person is
facilitating a fraud, shall do any of the following:

(1) Make or alter any object so that it appears to have value because of
antiquity, rarity, curiosity, source, or authorship, which it does not in
fact possess;

(2) Practice deception in making, retouching, editing, or reproducing any
photograph, movie film, video tape, phonograph record, or recording
tape;

(3) Falsely or fraudulently make, simulate, forge, alter, or counterfeit any
wrapper, label, stamp, cork, or cap prescribed by the liquor control
commission under Chapters 4301. and 4303. of the Revised Code,
falsely or fraudulently cause to be made, simulated, forged, altered, or
counterfeited any wrapper, label, stamp, cork, or cap prescribed by the
liquor control commission under Chapters 4301. and 4303. of the
Revised Code, or use more than once any wrapper, label, stamp, cork,
or cap prescribed by the liquor control commission under Chapters
4301. and 4303. of the Revised Code.

(4) Utter, or possess with purpose to utter, any object that the person
knows to have been simulated as provided in division (A)(1), (2), or
(3) of this section.

The AAO finds that any crime involving fraud is a crime involving moral turpitude. Burr v. INS,
350 F.2d 87, 91 (9th Cir. 1965), cert denied, 383 U.S. 915 (1966). Thus, the applicant is
inadmissible under section 212(a)(2)(A) of the Act. However, the applicant’s conviction qualifies
for the petty offense exception. The record indicates that the applicant was convicted of either a
level 1 or level 2 misdemeanor. In Ohio a level 1 misdemeanor carries a maximum penalty of 180
days in jail and a level 2 misdemeanor carries a maximum penalty of 90 days in jail. The applicant
was only sentenced to 30 days in jail. Therefore, as the applicant’s sentence was not more than six
months and the maximum penalty possible for the conviction was less than one year, the applicant
qualifies for the petty offense exception and is not inadmissible under section 212(a}(2)(A) of the
Act. The applicant's waiver application is thus unnecessary and the appeal will be dismissed.

ORDER: The appeal is dismissed as the underlying waiver application is unnecessary.



