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U.S. Citizenship and Immigration Services 
Office of Administrative Appeals MS 2090 
20 Massachusetts Avenue NW 
Washington, DC 20529-2090 
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and Immigration 
Services 

APPLICATION:. 

\, 

Application for Waiver of Grounds of In~missibility pursuant to section 
212(a)(9)(B)(v) of the Irnrtligration and Nationality Act, 8 U.S.C. § 
1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 

SELF -REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) ir;t your case~ 

this is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for consideration·, you may file a motion to 
reconsider or a motion to reopen, respectively. Any motion miJst be filed on a Notice of Appeal or Motion 
(Form I-290B) within 33 days ofthe d~te of this de~ision. Plea$e review the Fotll'_l I-290B i .. strllctions at 
http://www.usds.~ov/fotnis for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

).{ ....... ~,. 
Ron Rosenberg ... 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by the International Affairs Support Branch of behalf 
of the District Director, Mexico City, and is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the Unit~d St~tes for more 
than one year and seeking readmission within. 10 years of her last departure from the United 
States. The applicant seeks a waiver of inadmissibility in order to reside in the United States with 

·her lawful resident spouse and three U.S. citizen daughters. 
. . 

In a decision, dated November 19, 2012, the field office director found that the applicant had 
failed to establish. that her spouse would suffer hardship rising to the level of extreme. 

In an appeal, filed on December 6, 2012 and received by the AAO on March 7, 2013, the 
applicant's spouse submits additional evidence and states that he is suffering mental anguish and 
extreme depression as a result of having his wife and children in Mexico, where he fears for their 
safety and the health of his one daughter who suffers from Cushing Syndrome. 

Section 212(a)(9)ofthe Act provides: 

(B) ALIENS UNLAWFULLY PRESENT.-

(i) In general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who- , 

(I) was unlawfully present in the United St11tes for ~ period of more th® 
180 days but less than 1 year, voluntarily departed the United States 
(whether or not pursuant to section 244(e) prior to the commencement of 
proceedings under section 235(b)(1) or section 240), and again seeks 
admission within 3 years of the date of such alien's departure or rell1oval, or 

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 1 0 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(ii) Construction of unlawful presence.- For purposes of this paragraph, an alien 
is deemed to be unlawfully present in the United States if the alien is present in 
the United States after the expiration of the period of stay authorized by the 
Attorney General or is present in the United States without being ~drnitted or 
paroled. 
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(v) Waiver.-The Attorney General has sole discretion to waive cl~lJSe (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of 
admission to such immigrant alien would result in extreme h_ardship to the 
citizen or lawfully resident spouse or p@rent of such alien. No court shall have 
jurisdiction to review a decision or action by the Attorney General regarding a 
waiver under this clause. 

The record reflects that the applicant entered the United States on March 22, 2001 with an H2B 
visa, with an authorized stay until August 26, 200 I. She did not depcut the UIJ.ited States until 
May 2004. The applicant is therefore inadmis.sible under section 212(a)(9)(B)(i) of the Act for 
having been unlawfully present in the United States. The applicant's qualifying relative is her 
laWful permanent resident spouse. 

Extreme hardship is ''not a definable terrn of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964 ). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established ~xtreme hardship to a 
qualifying relative. 22. I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse ot parent in this country; the qualifying relative's 

I . 

family ties outside the United States; the conditions in the country or countries to which the 
qualifying relative wo1,1ld relocate and the extent of the qualifying relative's ties in such countries~ the 
fi.nanci_al irnpact of departure from this colintry; and significant conditions o( health, particularly 
when tied to an onava:ilability ofsuitable medical care in the country to which the qualifying relative 
woUld relocate. ld. The Board added that not ·all of the foregoing factors need be .ana:lyzed in any 
given case and emphasized that the Hst of factors was not exclusive. I d.. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed c.ertain individual hardship factors considered common 
rather than extreme. These factors include: economic disadvantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a: chosen profession, 
separation from family members, severing commtmity ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatiVes who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, 
or inferior medical facilities in the foreign country. See generally Matter of Cervantes~Gonz.qlez, 
22 I&N Dec. at 568; Mqtter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Mqtter of Ige, 20 I&N 
Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Coiilrtl'r 1984); Matter of 
Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 i&N Dec. 810, 813 (BIA 
1968). 

·However, though hardships may not be extreme when considered abstractly or individually, the 
B~ard has made it cle~ that "[r]elevant factors, though not eXtreme in themselves, must be 
con,sidered in the aggregate in determining whether extreme hardship exists." Matter of 0-J-0..,, 
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21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the case beyond those hardships ordinarily associated 
with deportation.'' !d. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative 
experiences as a result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and 
Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship 
faced by qualifying relatives on the basis of variations in the length of residence in the United 
States and the ability to speak the langu~ge of the country to which they would relocate). For 
example, though family separation has been found to be a common result of inadmissibility or 
removal, separation froin family living in the United States can also be the most important single 
hardship factor in considering hardship in the aggregate. Salcido-Salcido v. LN.S., 138F.3d 1292 
(9th Cir. 1998) (quoting Contreras'"Buenjil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see 
Matter ofNgai, 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme 
hardship due to conflicting evidence in the record and because applicant and spouse had been 
vohmtarily separated from one another for 28 years). Therefore, we consider the totality of the 
circumstances in determining whether denial of admission would result in extreme hardship to a 
rqualifying relative. ( 

the record contains references to hardship the applicant's children would experience if the waiver 
application were denied. It is noted that Congress did not include hardship to an applicant's 
children as a factor to be considered in assessing extreme hardship. In the present case, the 
applicant's spouse is the only qualifying relative for the waiver under section 212(a)(9)(B)(v) of 
the Act, and hardship to the applicant's children will not be separately considered, except as it may 
affect the applicant's spouse. 

The record of hardship includes statements from the applicant's children, medical documelltation, 
two statements from the applicant's spouse, and a news article regarding violence in Monterrey, 
Mexico. 

We find that the record establishes that the applicant's spouse is suffering extreme emotional 
hardship as a result of separation, but does not currently show that he would suffer extreme 
hardship upon relocation. The record indicates, through medical documentation and statements 
from the applicanfs spouse that he is suffer emotionally as a result ofbeing separated from his 
wife .and children. The record establishes that the applicant's spouse has been suffering from re­
occurring headaches since 2010 and has been showiJ)g signs of depression, anxiety, and lack of 
motivation. The record also indicates that he has suffered from digestive problems brought on by 
anxiety and has been prescribed medication to help ease his symptoms. Thus, we find that given 
the applicant's spouse's emotional hardships and the physical hardships that are resulting from his 
emotional state, that his suffering rises to the level of extreme. 
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However, we do not find that the applicant's spouse has shown that he will suffer extreme 
hardship upon relocation to Mexico. The record indicates that the applicant and her children are 
living with her spouse's parents in Teocaltiche, Jalisco, Me:xico. The record also indicates that the 
applicant's daughter who suffers from Cushing Syndrome and asthma has been receiving medical 
treatment for these problems in Mexico. Furthermore, although the applicant's spouse repeatedly 
voices his concerns reg~ding the violent conditions in some p&is of 'Mexico, he submits no 
evidence that his family is living in an area that is experiencing a high level of Violence. We note 
that an article submitted by the applicant's spouse reports on murders in Monterrey, Mexico, a part 
of Mexico that is not close to where the applic~!lt is currently residing. The applicant's spouse also 
fails to submit evidence to show that he would be unable to find work in his field as a laborer in 
the construction industry uport his return to Mexico. Thus, the current record does not establish 
that the applicant's spouse will suffer extreme hardship as a result of relocation. 

We can find extreme hatd~hip warranting a waiver of inadmissibility only where an applicant has 
demonstrated extreme hardship to a qualifying relative in the scenario of separation and the 
scenario of relocation .. A 'claim that a. qualifying relative will remain in the United States and 
thereby suffer extreme hardship as a consequence of separation can easily be made for pUtposes of 
the waiver even where there is no intention to separate in reality. See Matter of Ige, 2() I&N Dec. 
880, 886 (BIA 1994). Furthermore, to separc:tte and suffer extreme hardship, where relocating 
~broad with the appliqant would not result in extreme hardship, is a matter ofchoice and not the 
result of inadmissibility. /d. ,· see also Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996) .. As 
the applicant has not demonstrated extreme hardship from relocation, we cannot find that refusal 
of admission would resl!lt in extreme hardship to the qualifying relative(s) in this case. 

In this case, the record does not contain sufficient evidence to show that the hardships faced by the 
qualifying relative, considered in the aggregate, rise beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore finds that the applicant has 
failed to establish extreme hardship to her lawful permanent resident spouse as required under 
section 212(a)(9)(B)(v) ofthe Act. As the a.pplicant has not establisbecl extreme hardship to a 
qualifying family member no purpose would be served in determining whether the applicant 
merits a waiver as a rpatter of discretion. 

In proceedings for application . for waiver of grounds of inadmissibility under · section 
212(a)(9)(B)(v) of the Act, the burden of proving eligibility remains entirely with the applicant. 
Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met thc:tt bwden .•. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


