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DATE: DEC 1 2 2013 

IN RE: Applicant: 

APPLICATION: 

Office: CALIFORNIA SERVICE CENTER FILE: 

Applicat_ion for Waiver of Groungs of Ina<lmissibility under sec~ions Z12(a)(9)(B)(v) 
and 212(i) of the Immigration and Nationality Act, 8 U.S.C. §§ 1182(a)(9)(B)(v) and 
1182(1) 

ON BEHALF OF APPLICANT: . 

INSTRUCTIONSj 

Enclosed please find the decision ofthe Administrative Appeals Office (AAO) in your case. This is a non
precedent decision. The AAO does not ·announce new constructions of law nor establish agency policy 
through non"precedent decisions. 

Thank you, 

~I 
t,?JI/j..;?~'a; 

Ron Rosenberg 
Chief, Administrative Appeals Office 

www;uscis.gov 
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DISCUSSION: The waiver application was denied by the Acting Director, California Service 
Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustajned. 

The record establishes that the applicant is a native and citizen of Mexico who was found to be 
inadmissible to the United States under section 212(a)(6)(C)(i) of the Immigration and Nationality 
Act (the Act),, 8 U.S.C. § 1182(a)(6)(C)(i), for having procured a visa, other documentation, or 
admission irtto the United States by fraud o.r willful misrepresentation. The applicant does not 
contest this finding of inadmissibility. Rather, the applicant seeks a waiver of inadmissibility in 
order to reside in tbe Un_ited States witb her lawful peflllanent residept spouse and parents. 

The acting director concluded that the applicant had failed to establish that extreme hardship would 
be imposed on a q1Jalifyii1g relative and denied the Form I-601, Application for Waiver of Grom1ds 
oflnadmissibility, accordingly. Decision of the Acting Director, dated May 23, 2013. 

In support of the appeal counsel for the applicant submits a brief. The entire record was reviewed 
and considered in rendering this decision. 

Section 212(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any~alien who, by fraud or willfully misrepresenting a ,material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 

· under this Act is inadmissible. 

(iii) Waiver authorized. - For provision authorizing waiver of clause (i), see 
subsection (i). 

Section 212(i) of the Act provides: 

(l) The Attorney General may, in the discretion of the Attorney General, waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an iminigrant who is the 
spouse, son, or daughter of a United States citizen or of an alien lawfully admitted for 
perrna11ent residence, if it is established to the satisfaction of the Attorney General 
that the refusal of admission to the United States of such illlmigrCJ.nt alien would result 
in extreme hardship to the citizen or lawfully resident Spouse ot parent of such an 
alien· .. :-

Section Z12(a)(9)(B) of the Act provides, in pertinent part: 

Aliens Unlawfully Present.-
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(i) In general. - Any alien (other than an alien lawfully ad_mitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year, or more, and who again seeks 
admission within 10 ye~ of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of a.:n 
ininligrant who is the spouse or son or da1,1gb.ter of a United States citizen or 
of art alien lawfully admitted for penrtartent residence, if it is established to 
the satisfaction of the Attorney General (Secretary) that the refusal of 
admission to such iromigrcmt alien would rest1lt in extre111e ha_rdship to the 

· citizen ot lawfully resident spouse or parent of such alien ... 

Regarding the acting d.irector's finding that the applica.nt is inadmissible under section 
212(a)(6)(C)(i) of the Act for fraud or willful misrepresentation, the record establishes that the 
applicant failed to disclose her previous visa overstay, her residence in the United States, and the 
presence of her spot~se and two U.S. citizen children when she applied for her :Sorder Crossing Card 
in 1999. The applicant subsequently procured entry to the United States With the Border CroSsing 
Card. The appllcant was thus found inadmissible to the United States under section 212(a)(6)(C)(i) 
o~ the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for h~:!.ving procured a nonimmigrant visc,t a.v.d sqbsequent 
entry to the United States by fraud or willful misrepresentation. On appeal, the a.pplican:t does not 
contest this finding ofinadmissibility. · 

The AAO finds that the applicant is also inadmis~ible under sect_ion 212(a)(9)(B)(i)(II) of the Act. 
The record indicates that the applicant entered the United States in 1999 with a nonimmigrant visa 
and remained beyond the period of authorized stay. She did not depart the United States until May 
2003. The applicant is thus inadmissible to the United States under section 212(a)(9)(B)(i)(II) of the 
Act for unlawful presence for more than one year. 

Waivers of inadmissibility under sections 212(a)(9)(B)(v) and 212(i) of the Act ate dependent on a 
showi_ng that the bar to admission imposes extreme hardship on a qualifying relative, which includes 
the U.S. citizen or lawfully resident spouse or parent of the applicant The applicant's lawful 
permanent resident spouse and parents are the only qualifying relatives in this case. Hardship to the 
applicant or the children, born in 1988 a_nd 1993, can be considered only insofar as it results in 
hardship to a qualifying relative. If extreme. hardship to a qualifying relative is established, the 
applicant is statutorily eligible for a waiver, and US CIS then assesses whether a favorable exercise 
of discretion is warranted. See Matter ofMendez-Moralez, 21 l&N Dec. 296, 301 (BIA 1996). 
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Extreme hardship i.~ "I).Qt · a d~fiJ:J.able tetro of fixed £Uld i.J:1.fle~ible cont~nt or mea.ning," but 
''necessarily depends upon the facts and circumstances peculiar to each cas.e." Matt¢t of Hwa-,zg, 
iO l&N Dec: 448, 451 (BiA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
f~ctors jt deero~d n~l.evi!Qt in determi:Qing wheUler an alien ha~. established extr~me hardship to _a 
qualifying relative. 22 I&N Dec. 56Q, 565 (BIA 1999). The factors include the pr~sence of a laWfUl 
permanent resident or United . States citiZen spouse or patent irt this coilritry; the qUalifying relative's 
famJJy ties out!;ide the l.Jnhed States; the conditions in the country or countries to which the qualifying 
relative would relocate and the e}{tent of the Q\l~.i:fying rel~tive' s ties in su~h countries; the fin~n;ihl 
impact of departure from this col.lfitty; and significant conditions of health, partiCUlarly when tied to an: 
\l.nava..ila_bility of .suitable medical care in the country to which the qualifying relative would relocate. 
ld •. The Board added that not . ~II of tbe foregoi.J:J.g-~f~ctor:s need be ana.l~ed in aJJ.y giveJJ. case and 
. emphasized tllat the list Of factors was rtot exclusive. /d. at 566. 

The Board . bas also .held that the ~n;Jlllon or typi~l results of removal and inadmissibillty do not 
conStitute extreme hardship, ·and has listed ·certain ind~vidual hardship f~ctors consid.ered common 
rather than extreme. These factors include: economic disadvantage, loss Of current employment, 
in.abili;ty tp maint.a.J.JJ. one's present stan,dard of living, inability to pursue a chosen profession, 
separation from family members, severing community ties, cultural readjustment afte:r living in the 
tinited States for many years, cultural adjustment of qualifying relatives who have never Jived 
outside t_b~ United States, inferior economic and educational opportunities in the foreign country, or 
inferior itl:edical facilities in t_h~ foreigp country. S~e generq.tly Ma:ttt:r of Ce.rvantes~Gon~ale.z, ?2 
I&:N Dec. at568; Matter of Pilch, 21l&N bee. 627, 632-33 (BIA 1996); Matter of Ige; 20 I&N Dec • 

. 680, 8$3 (BIA 1994); Matter of Ngal, 19 I&N Dec, 245, 246-47 (Comm't 1984); Mattet of Kim, 15 
I&N Dec.> 88? 89-.90 (l.JIA 1974); Ma_tterof Shaughnessy, 12 i&:N bee. 8iO, 813 (BIA 1968). 

However, though hardships may not be extreme when co~sidered abstractly or individually, the 
Board h_a,s made It · c.Ie~ that "( r]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determiAing wbether ex:treme hardship exists.;' Matter ofO-J-0-, 21 
I&N De¢. 381, -383 (BIA 1996) (qu~ting Mattet of Ige, ?0 l~N Pee. at 68~). The adju<,li<;ator "must 
consider the -entire range of factors concerning hardship irt theit totality and 'determine whether the . 
CQD:.l>irration . of hardships takes the case ·beyond those hardships ordinarily associated with 
deportation.'' 1d. 

the actual hardship associated with an abstract hardship factor such as family separation, economic 
disi:l4VaJ:J.tage, cultural readjustment, et cetera, differs in nature and Severity depending oil the unique 
cifCUfilstances of each Case; as . goes the CUillUla,t_ive b(lrdship .a qualifying relative experiences as a 
result of aggregated individual hardships. See, e~g., Matter of Bing Chih Kao and Mei Tsui Lin, 23. 
I&N Dec. 45, 51 {lllj\ 2ool) (distinguishing Matter of Pilch regardin~ hardship faced by qualifying 
relatives on the basis of variations in the length of residence in the United StaJes and the ability to 
s~(lk the. language of the country to which they would relocate). Fot example, though family 
separation: has been fou_n.d to be C:l cmnlllon resulJ of in~dlllilislbiiity or removal, separation from 
family living in the. United States can also oe the most important single hardship f~ctor in 
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considering hardship in the aggregate. See Salcido-Salcido v. I.N.S • ., 138 F.3d 1292, 1293 (9th 
Cir.1998) (quoting Contreras-Bitenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of 
Ngai, 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme hardship 
due to conflicting evidence in the record and because applicant and spouse had been voluntarily 
separated from one another for 28 years). Therefore, we consider the totality of the Circumstances in 
determining whether denial of admission would result in extreme hardship to a qualifying relative. 

The applicant's lawful permanent resident spouse asserts that he will suffer emotional and financial 
hardship were he to remain in the United States while the applicant relocates abroad due to her 
inadmissibility. In a declaration he ex:plai_ns t_bat 11~ met his wif~ in 1982, they married in 1986, and 
he cannot imagine living apart from her. He further asserts that the applicant is the central member in 
the family and ensures that he and his children are cared for, while he is the sole financial provider 
for the family. The applicant's spouse maintains that as a res~lt of his wife's unresolved application, 
he is experiencing stress and is having frequent headaches and sleeping difficulties. Moreover, the 
applicant's spouse details that he has been suffering from Diabetes Mellitus for over a decade and 
needs his wife to ~ns:ure he t(l_kes his medications and eats a proper diet. Finally, the applicant's 
spouse maintains that he is worried and fearful that his wife would be in danger were she to relocate 
to Ciudad Juarez, Mexico, her birthplace, as a result of her inadmissibility. He explains that his 
wife's sister was drlv.i.ng in her car with her small children when she was ambushed by men and held 
at gtin point until she abandoned the car. He further states that his wife's family's neighbors were 
killed in a robbery .. He conCludes that Ciudad Jtiatez is a war zone and he feats that his wife will fall 
v~ctim to that violence. Declqration of Victor Manuel Mendoza, dated March 4, 2013. 

In support, the record cqrttains documentation establishing that the applicant's Spouse is being treated 
for Type 2 Diabetes and Dyslipidemia and that mental health services have been recommended for 
him if the applicant is not permitted to reside in the United St.at~$. ln addition, evidence that the 
applicant and her spouse have been married for over 27 years has been provided by counsel. Finally, 
as referenced by co:unsel, the U.S. Department of State has issued a travel advis<;>ry noting that all 
non-essential travel to the St.ate of Chihua_hua, specifically Ciudad Juarez, the applicant's birth place, 
should be deferred. The warning also references that Ciudad Juarez has one of the highest homicide 
rates in Mexico. See Travel Warning-Mexico, U.S. Department of State, dated July 12,2013. The 
appljcant and her spouse have been married for almost three decades. The applicant's spouse is over 
fiJty years old. The record reflects that the cumulative effect of the emotional and financial hardship 
the applicant's spouse will experience were tlw applicant to relocl!te abroad as a reSult of her 
inadmissibility rises to the level of extreme. A prolonged separation at this time would cause 
hardship beyond that normally expected of one facing the removal of a spouse. The AAO thus 
concludes that were the applicant unable to reside in the United States due to her inadmissibility, the 
applicant's spouse would suffer extreme hardship if he remains in the United States. 

Extreme hardship to a qualifying relative must be established in the event that he or she relocates 
abroad based on the denial of the applicant's Waiver request. To begirt, the applicant's lawful 
permanent resident spouse explains that he has been residing in the United States since 1989 and 
long-term separation from his community, his children, her medical providers and his long-term 
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gainful employment would cause him hardship. He further maintains that finding affordable and 
effective h~a_lth c~re cov~rage in Mexico to tr~at his medical conditions would be difficult. Further, 
the applicant's spouse asserts that the job market in Mexico is very hard for people his age. Finally, 
the applicant's spouse asserts that he fears that he will fall victim to violence in Mexico .. Supra at 5. 
The record establishes that the applicant's. spo\lse has been residing in the United States for over two 
decades. He ha.s been gainfully employed by since January 1990, earning $19.56 
per hour. Based on the applicant's spouse's extensive and long-term ties to the United States and the 
problematic count_ry conditions in Mexico, most noh1bly in Ciudad Juarez, the applicant's birth place, 
due to the high rates of crime and violence, the applicant has established that her spouse would suffer 
extreme hardship were he to relocate abroad to reside with the applicant due to her inadmissibility. 

A review of the documentation in the record, when· considered in its totality, reflects that the 
applicant has established that her lawful permanent resident spouse would suffer extreme hardship 
were the ~pplicant \lnable to reside in the United States.1 Accordingly, tb:e AAO finds that the 
situation presented in this application rises to the level of extreme hardship. However, the gra.nt or 
denial of the waiver does not turn only on the issue ofthe meaning of "extreme hardship." 1t also 
hinges on the discretion of the Secretary and pursuant to such terms, conditions and procedures as 
she may by regulations prescribe. In discretionary matters, the alien bears the burden of proving 
eligibility in terms of equities in the United States which are not outweighed by adverse factors. See 
Matt~r ofT-S-Y-, 7 I&N Dec. 582 (BIA 1957). 

In evaluating whether ... relief is warranted in the exercise of discretion, 
the factors adverse to the ~ien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional 
significant violations of this country's immigration laws, the existence of a 
ctim.inal' :record, and if so, its nature and seriousness, and the presence of 
other evidence indicative of the alien's bad character or undesirability as a 
permanent resident of this country. The favorable considerations include 
family ties in the United States, residence of long duration in this country 
(particularly where alien began residency at a young age), evidence of 
hardship to the alien and his family if he is excluded and deported, service 
in this country's Armed Forces, a history of stable employment, the 
existence of property or business ties, evidence of value or service in the 
COilllll\lnity, evidence of genuine rehabilitation if a criminal record exists, 
and other evidence attesting to the alien's good character (e.g., affidavits 
from family, friends and responsible community representatives). 

1 As the AAO has cleterin,inecl that e:xtrem~ hardship exists with respect to_ the applicant's la.wful pe@.al)eilt tesid,ent 

spouse were the applicant unable to reside in the United States due to her inadmissibility, it is not necessary to evaluate 

wh~tber the applicant's lawful permanent resident parents would experience extreme hardship were the applic®t unable 

to reside in the United States due to her inadmissibility. 
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See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then "balanc.e 
the adverse factors evidencing an alien's undesirability ·as a perll1anent resident with the soCial and 
hl!Via:Qe considerations presented on the alien's behalf to determine whether the grant of relief in the 
~xercise of discretion appears to be in the best interests of the country." /d, at 300. (Citations 
omitted). · · 

The favorable factors. in this matter are the e:xtrem~ hardship the applicant's lawful permanent 
resident spouse and parents and U.S. citizen children would face if the applicant Were tO relocate to 

. M~:xico, regardless of whether · they accompanied the applicant or stayed in the United States, 
community ties, the presence of numerous siblings in the United States, tbe apparent lack of a 
cdminal record and certificates of promotion, completion and achievement issued to the applicant. 
The ullfavorable factors in this matter are the applicant's periods of unlawful presence while in the 

. United States and fraud or willful misrepresentation'as outlined in detail (llJove. 

The violations conimitted by the applicant are serious in nature · and cannot ·be condoned. 
Nonethel~ss, the AAO finds that the applicant b~ts established that tbe favorable factors in her 
application· outweigh the unfavorable factors. Therefore, a favorable exercise of the Secretary's 
discretion is wanant~d. 

In application ·proceedings, it is the applicant's burden to establish eligibility fo:r the iniilligtatjon 
benefit sought.·· Section 29i of the Act, 8 tl.S.C. § 136i. Here, that burden has been met. 

OIIDER: the appeal is sustained. 


