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DATE: FEB 0 7 2013oFFICE: VIENNA FILE: 

IN RE: 

U.S. Department of Jlomeland Security 
U.S. Citizenship and Immigration Services 
Office of Administmtive Appeals 
20 Massachusells Avenue, N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under sections 
212(a)(9)(B)(v) and Z12(i) ·of the Imbigration and Nationality Act, 8 U.S.C. §§ 
1182(a)(9)(B)(v), (i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative tppeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concetning your case must be made to that office. 

Thank you, 

Ron Rosenberg 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by tlle Field Office Director, Vienna, Austria 
and is now before the Administrative Appeals Office 1(AAO) . on appeal. The appeal will be 
sustained. · 

The 'applicant is a native and citizen of Albania who was found . to be inadmissible to the United . 
States under section 212(a)(6)(C)(i) of the Immigration Jnd Nationality Act (the Act), 8 U.S.C. § 
1182(a)(6)(C)(i), for procuring entry to the United Stat~s by fraud or willful misrepresentation. 
The appliCant was also. found to be inadmissible I to the United States under section 
212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II),for having been· unlawfully present 
in the United States for more than one year and seekin~ readmission within 10 years of his last 
departure from the United States and section 212(a)(2)(ID) of the Act; 8 U.S~C. § 1182(a)(2)(D), 
for the solicitation of a prostitute.1 The applicant is ·a !beneficiary of an approved Petition for 
Alien Relative, as the child of a U.S. citizen, who seeks a waiver of inadmissibility in order to 
reside in the United States with his mother and father. 

The Field Office Director conduded that the record failed to establish the existence · of extreme 
hardship for a qualifying relative. The Field Office Dir~ctor denied the application accordingly. 

I 

See Decision of the Field Office Director, dated January !21, 2011. . 

On appeal, counsel for the applicant asserts that the ap~licant is not inadm!ssible to the United· 
I 

States pursuant to section 212(a)(9)(B)(i)(II) and 212(a)(f2)(D) of the Act. Counsel· also contends 
that the applicant's parents are suffering extreme hard~hip upon separation from the applicant 
because they relied upon him monetarily, medically, and through the course of their daily lives~ 
Counsel asserts that the applicant's parents cannot relodte to Albania because they were granted 
asylum from that country and the applicant's father nebds to continue his medical care in the 
United States. . I · . 

In support . of the waiver application and appeal, the applicant submitted identity documents, 
medical records concerning h~s father, letters of suppbrt, letters from his parents and sister, 
financial docwnentation, background information concbming the applicant's father's medical 
condition, and docwnentation concerning the applicant'~ criminal record: The entire record was 
reviewed and considered in rendering a decision on the a~peal. · 

Section 212(a)(6)(C) of the Act provides, in pertinent pah: 

. (i) Any alien who, by fraud or willfully misreprLenting a material fact, seeks to 
. . I ·. 

procure (or has sought to procure or has·procured) a visa, other documentation, or 
,admission into the United States or other benbfit provided under this Act is 
inadmissible. 

Section 212(i)of the Act provides: 

1 The applicant is no longer inadmissible under section 2i1.2(a)(2)(D) of the Act, as his conviction 
for soliciting a prostitute occurred in 2000, and over 10 ybars have passed. · . 

. ' 
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(1) 

/ 

The Attorney General [now the Seeretary of Homeland Security 
(Secretary)] may, in the discretion of ttle . Attorney General (Secretary), 
waive the application of clause (i) of sub~ection (a)(6)(C) in the case of an 
immigrant who is the spouse, son or dau~ter of a United States citizen or 
of an alien lawfully admitted for permanent residence if it is established to 
the ~at~sfaction of th.e Attorney General!. (Se~retary) . that the refusal ?f 
admiSSion to the United States of such unm1grant ahen would result m 
extreme hardship to the citizen or lawfJUy resident spouse or parent of 

. such an alien... . . . . I· . 
The applicant entered the United States on Septemoer 18, 2000 pursuant to a fraudulent 
permanent resident card. Accordingly, the applicant wa~ found to be inadmissible to the United 
States pursuant to section 212(a)(6)(C)(i) of the Immibation and Nationality Act (the Act), 8 
u.·s.c. § 1182(a)(6)(C)(i), for procuring entry to the United States by fraud or willful' 

I 

misrepresentation. Counsel for the applicant does not dispute the applicability of this ground of 
inadmissibility on appeal, and the applicant requires a w~iver under section 212(i) of the Act. 

It is noted that, should the applicantestablish that he is lligible for a waiver under section 212(i) 
of the Act, he will also have shown that he is eligible fo~ a waiver under section 212(a)(9)(B)(v) 

I 

of the Act which will waive any inadmissibility for unlawful presence. Conversely, should the 
applicant fail to show eligibility under section 212(1) ofJthe Act, the present application may not 
be approved and no purpose would be served in also determining whether he is inadmissible or 
eligible for a waiver due to unlawful presence. Therefbre, the AAO need ndt fully assess his 

· inadmissibility under ~ection 212(a)(9)(B)(i) of the Act. I . · . 
A section 212(i) waiver of the bar to admission resulting from section 212(a)(6)(C)(i) of the Act 
is dependent first upon a showing that the bar imposes ap extreme hardship to the U.S. citizen or 
lawfully resident spouse or parent of the applicant. Hardship to the applicant is not considered in 
section 212(i) waiver proceedings unless it causes hard~hip to a qualifying -relative, in this case 
the applicant's parents. Once extreme hardship is established, it is but one favorable factor to be 
considered in the determination of whether the Secretary should exercise discretion. See Matter .. 
of Mendez, 21 I&N Dec. 296 (BIA 1996). I . . . 
Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstancespbculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of.Cervan~es-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an ali~ri has established extreme hardship to a 

I 

qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or pareht in this country; the qualifying relative's 
family ties outside the United States; the conditions" id the country or countries to which · the 
qualifying relative would relocate and the extent of the qhalifying relative's ties in such countries; 
the financial impact of departure from this country; and si~ificant conditions of health, particularly 
when tied to an unavailability of suitable medical care in tile country to which the qualifying relative 
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would relocate. /d. The Board added that not all of the foregoing factors need be analyzed in any 
given case and emphasized that the list of factors was not exclusive. /d. at 566. 

. . I . . 
The Board has also held that the common or typical results of removal and inadmissibility do not 

I . 

constitute extreme hardship, and has listed ·certain individual hardship factors considered 
common rather than extreme. These factors include: bconomic disadvantage, loss of current 
employment, inability to maintain one's present standatd of living, inability to pursue a chosen 
profession, separation from family members, severing! community ties, cultural readjustment 
after living in the United States for many years, cultural adjustment of qualifying relatives who 
have never lived outside the United States, inferior ecdnomic and educational opportunities in 

. . I . 

the foreign country, or inferior medical facilities in the ~oreign country. See generally Matter of 
· Cervantes-Gonzalez, 22 I&N Dec. at 568; Matter of Pilcr, 21 I&N Dec. 627, 632-33 (BIA 1996); 

Matter of lge, 20 I&N Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 
(Comm'r 1984); Matter of Kim, 15 I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnes.\y, 12 
I&N Dec. 810,813 (BIA 1968). 

However, though hardships may not be extreme when considered abstractly or individually, the 
Board has · made it clear that "[r]elevant factors, thou~h not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of 6-J-0-, 
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ig~, 20 I&N Dec. at 882). The adjudicator 

I 

"must consider the entire range of factors concerning hardship in their totality and determine 
whether the combination of hardships takes the cake beyond those hardships . ordinarily 
associated with deportation." /d. 

The actual hardship associated with an abstract hardship factor such as family separation, 
economic. disad:antage, cultural readjustment, et cetera, !differs. in nature .~nd seve~ity. depend~ng 
on the umque cucumstances of each case, as does the cumulative hardship a quahfymg re.Iative 
experiences as a result of aggregated individual hardshi~s. See, e.g., Matter of Bing Chih Kao 
and Mei Tsui Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding 
hardship faced by qualifying relatives on the basis of vabations in the length of residence in the 
United States and the ability to speak the language of thJ country to which they would relocate). 
For example, though family separation has been found tp be a common result of inadmissibility 
or removal, separation from family living in the United States can also be the most important 
single hardship factor in considering hardship in the aggiegate. See Salcido-Salcido, 138 F.3d at 
1293 (quoting Contreras-Buenfil v. INS, 712 F.2d 401,1403 (9th Cir. 1983)); but see Matter of 
Ngai, 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme 

' t 
hardship due to conflicting evidence in the record and ~ecause ·applicant, and spouse had been 
voluntarily separated from one another for 28 years). Therefore, we consider the totality of the 
circumstances in determining whether denial of admissidn would result in extreme hardship to a 
qualifying relative. 

The record reflects that the applicant is a 35 year-olO native and citizen of Albania. The 
applicant's father is a 69 year-old native of Albania ~nd citizen of the United States. The 

I . 
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applicant is currently residing in Albania and the applicant's paret;tts are residing in Jacksonville, 

Florida. . · . . . . J . . · . . 

Counsel for the applicant asserts that the applicant's father needs the applicant in the United 
States to provide him and his wife with financial assistahce. Counsel asserts that the applicant ' s 

. father and mother were laid off from their positions ~nd received unemployment and social 
security payments, but that when the unemployment rubs out, the applicant's parents will have 
an income of less than $800 a month. The record contains a lease for the applicant's parents · 
indicating that they pay rent of $550 a month. j The applicant submitted supporting 
documentation for counsel's claims including social security and unemployment statements for 
his parents. It is noted that the record contains tax recbrds for the applicant indicating that he 

. I 

was employed in the United States and earned over $37,@00 in income in his last year residing in 
the United States. The applicant's sister submitted a letier asserting that whiie the applicant was 
residing in the United States, he resided with their p~uerlts, paid most of the rent, and purchased 

their groceries. . · . · . . I · . . 
The applicant's parents assert that they are experi~ncirig health problems and need the 
applicant's assistance due to their age and language barriers. The record contains medical 
documentation concerning the applicant's father indica~ing that he has suffered from· Grave's 
Disease since 2007 and suffered abdominal pain with J weight loss of up to 5.4 pounds. It is 

. I 

noted that the m~dical records concerning the applicantjs father state that the applicant's father 
does not speak English. The applicant's sister asserts tnat the applicant, while living with their 
parents in the United States, accompanied their father td his medical app'ointments, ensured that 
he took his medication, and drove dur.ing their errands.IThe applicant's sister contends that she 
and her husband are not able to substantially add to her parents' finances and it is the applicant 
who has the capacity to act as their caretaker. In the aggregate, there is sufficient evidence in the 
record to find that the applicant's father is suffering frorrl a level of hardship beyond the common 

I . 
results of inadmissibility or separation from a close famHy member. 

Counsel for the applicant asserts that the applicant's f~~Jer cannot relocate to Albania because it 
is the country from which he was granted asylum in th1e United States. The record contains· a 
letter indicating asylum approval for the applicant's ~arents, dated August I 0, 1999. The 
applicant's asylum application contends that the applicant's father was persecuted and 
imprisoned for membership in a political ~rganization. I 

Counsel for the applicant also asserts that if the applicant's father . returned to Albania, the 
continuity and financing of his medical care would I be interrupted. The record contains · 
docu~en.tation in~icating that the appl~cant's father i~ receiving social security . and. Medicare 
benefits m the Umted States. The applicant also subm1~ted a letter from the applicant's father's 
physician stating that the applicant's father has beeb in his care · since June 2007. The 
physician's letter further notes that the applicant's father is taking medication, but requires 
repeated lab work and follow up visits to monitor his mrldical condition. In this case, the record 
contains sufficient evidence to show that the hardship~ faced by the applicant's father, in the 
aggregate, would rise to the level of extreme hardship if he relocated to Albania. 
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Considered in the aggregate, the applicant has established that his father would face extreme 
hardship if the present waiver application is denied. I Extreme hardship is a requirement for 
eligibility, but once _established it is but one favorablr discretionary factor to be considered. 
Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BJ11996). For waivers of inadmissibility, 
the burden is on the applicant to establish that a grant of a waiver of inadmissibility is warranted 
in the exercise of discretion. Ii at 299. The adverse faptors evidencing an alien's undesirability 
as a permanent resident must be balanced with the social and humane considerations presented 
on her behalf to determine whether the grant of reliefin ~he exercise of discretion appears to be in 
the best interests of this country. /d. at 300. 

The AAO notes that Matter of Marin, 16. I & N Dec. 581 (BIA 1978), involving a section 212(c) 
I . 

waiver, is used in waiver cases as guidance for balancing favorable and unfavorable factors and this 
cross application of standards is supported by the Board ~f Immigration Appeals (BIA). In Matter 
of Mendez-Moralez, the BIA, assessing the exercise of discretion under section 212(h) of the Act, 
stated: 

We find this use of Matter of Marin, supra, as a! general _guide to be appropriate. 
·· For the most part, it is prudent to avoid cro~s ~pplication, as between different 

types of relief, of particular principles or standatds for the exercise of dis<;retion. 
/d. However, our reference to Matter of Marin, kupra, is only for the purpose of 

I 

the approach taken in that case regarding the balancing of favorable and 
unfavorable factors within the context of the r~lief being sought under section 
212(h)(l)(B) of the Act. See, e.g., Palmer v. INS, 4 F.3d 482 (7th Cir.1993) 

I - -

(balancing of discretionary factors under section 212(h)). We find this guidance to 
be helpful and applicable, given that both forms! of relief address the question of 
whether aliens with criminal records should be admitted to the United States and 
allowed to reside in this country permanently. 

Matter of Mendez-Moralez a(300. 

In Matter of Mendez-Moralez, in evaluating whether section 212(h)(l)(B) relief is warranted in 
the exercise of discretion, the BIA stated that: . 

The factors adverse to the · applicant include the nature and underlying 
circumstances of the exclusion ground at is~ue, the presence of additional 
significant violations of this country's immigfation laws, the existence of a 
criminal record and, if so, its nature, recency and seriousness, and the presence of 
other evidence indicative of an alien's bad rlharacter or undesirability as a 

I 

permanent resident of this country .... The favorable considerations include 
I 

family ties in the United. States, residen.ce of long duration in this country 
(particularly where the alien began his residen?y at a young age), evidence of 
hardship to the alien and his family if he is excluded and deported, service in this 
country's Armed Forces, a history of stable emplbyment, the existence of property 
or business ties, evidence of value and service! to the community, evidence of 
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genuine rehabilitation· if a criminal record exists, and other evidence attesting to 
the alien's good character (e.g., affidavits from· family, friends, and responsible 
community representatives). . . . · 

/d. at 301. 

The BIA further states that upon review of the record as a whole, a.balancing of the equities and 
adverse matters must be made to determine whether discretion should be favorably exercised. 
The equities that the applicant for section 212(h)(l)(B) r~lief must bring forward to establish that 
he merits a favorable exercise of administrative discretidn will depend in each case on the nature 
and circumstances of the ground of exclusion sought td be waived and on the presence of any 
additional adverse matters, and as the negative factors gtow more serious, it becomes incumbent 
upon the applicant to introduce additional offsetting favdrable evidence. /d. at 301. 

. . I . 
The favorable factors include tqe extreme hardship t~e applicant's father would experience 
whether he remained in the United States, separated £rom the applicant, or accompanied the 
applicant in Albania, the applicant's employment and !payment of taxes in the United States, 
letters of support indicating the help the applicant provided to his parents in the United States, 
and any hardship that would be experienced by the applibant's U.S. citizen and lawful permanent 
resident immediate family members. The unfavorafule factors in this matter include the 
applicant's misrepresentation, period of unlawful presJnce in the United States, and criminal 
conviction for soliciting a prostitute in 2000. 

Although the applicant's violations of immigration law cannot be condoned, the positive factors 
in this case outweigh the negative factors such thatj a favorable exercise of discretion is 

. warranted. As the applicant has shown that he is eligibl~ for a waiver under section 212(i) of the 
·Act, he is also eligible for a waiver under section 212(a)~9)(B)(v) of the Act. 

I 
In these proceedings, the burden of establishing eligibility for the waiver rests entirely with the 
applicant. See section 291 of the Act, 8 U.S.C. § 1361! In this case, the applicant .has met his 
burden and the appeal will be sustained. 

ORDER: The appeal is sustained. The waiver applicatipn is approved. 


