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DISCUSSION The waiver appllcatlon was denied by District Dlrector San Dlego California,
and is now before the Admmlstratlve Appeals Office (AAO) on appeal. The appeal will be
sustamed ’ . . _ '
The apphcant is a native and citizen of Mexico who was found to be 1nadm1551ble to the United
States pursuant to section 212(a)(9)(B)(Il) of the Immigration and Nationality Act (the Act), 8
- US.C. § 1182(a)(9)(B)(II) for having been unlawfully present in the United States for more than
one year and seeking readmission within 10 years of her last departure from the. United States.
The apphcant seeks a waiver of 1nadm1ss1b111ty in order to resrde in the United States with her U.S.
citizen spouse and son.’

In a decrsron dated June 10, 2011, the district dlrector found that the applicant had failed to
submit sufﬁcxent evidence to substantiate her claims regarding hardship to her spouse as a result of
her 1nadm1551b111ty The apphcatlon was demed acoordlngly

, On appeal the applicant states that the district director’s finding that her spouse is not
' experlencmg extreme hardshlp as a result of her inadmissibility is erroneous. She states that she is
submlttlng addltlonal facts that should be sufficient for approvmg her waiver.

h Sectlon 212(a)(9)0f the Act prov1des

(B) ALIENS UNLAWFULLY PRESENT.-

=

(1) In general Any alien (other than an alien lawfully admltted for permanent
re51dence) who- =

: (I) was unlawfully present in the United States for a period of more than

- 180 days but. less than 1 year, voluntarily departed the United States

~ (whether or not pursuant to section 244(e) prior to the commencement of
- .proceedings under section 235(b)(1) or section 240), and again seeks

- - -admission within 3 years of the date of such alien's departure or removal, or

4’ , (II) has been unlawfully present in the United States for one year or more,
~-and who again seeks admission within 10 years of the date of such alien's
: .‘departure or removal from the United States, is inadmissible.

e (u) Constructlon of unlawful presence.- For purposes of this paragraph an alien
s deemed to be unlawfully present in the United States if the alien is present in
the United States after the expiration of the period of stay authorized by the
Attorney General or is present in the Unlted States without bemg admitted or
" paroled ., , L

. (111) Exceptlons -
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: (D Minors. -No period of time in which an alien is under 18 years of age
'shall be taken into account in determining the perrod of unlawful presence
'in the United States under clause (I).

| (V) Warver -The Attorney General has sole drscretlon to waive clause (i) in the

- case of an immigrant who is the spouse or son or ’daughter of a United States

! citizen or of an alien lawfully admitted for permanent residence, if it is
! }establlshed to the satisfaction of the Attorney General that the refusal of

‘!2_'adm1ssron to ‘such immigrant alien would result m extreme hardship to the

: : citizen or lawfully resident spouse or parent of such alien. No court shall have

33 ]urlsdrctron to review a decision or action by the Attomey General regarding a

J waiver under this clause |

" The record reflects that the appllcant entered the United States on or about August 7. 2002, as a
nommmrgrant visitor with authorization to remain in the Umted States until February 6, 2003. On
September 3,2009 the apphcant was granted voluntary departure until January 4, 2010. The
- applicant 'departed the United States on or about January 1, 2010 The applicant accrued unlawful
presence afrom October 14, 2004, the date she turned 18 years old, until January 2010. The
applicant \) is therefore inadmissible under section 212(a)(9)(B)(i) of the Act for having been
unlawfully present in the Umted States The appllcant s qualifying relatlve is her U.S. citizen
spouse. !;. R

2 Extreme hardshrp is “not a deﬁnable term of ﬁxed and inflexible content or meaning,” but

necessarlly depends upon the facts and circumstances pecuhar to each case.” ‘Matter of Hwang,
10 I&N Qec 448, 451 (BIA 1964). In Matter of Cervantes- Gonzalez, the Board provided a list of
- factors it ‘*deemed relevant in determining whether an alien has established extreme hardship to a

quahfymg relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or 'United States citizen spouse or parent in thrs country; the qualifying relative’s
family tres outmde the United States; the conditions in the icountry or countries to which the
qualifying relative would relocate and the extent of the quallfymg relative’s ties in such countries; the
financial nnpact of departure from this country; and s1gmﬁcant conditions of health, particularly
when tled‘ to an unavarlablllty of suitable medical care in the country to which the qualifying relative
would relocate Id. The Board added that not all of the foregorng factors need be analyzed in any
given case and emphasrzed that the list of factors was not exclusrve Id. at 566.

The Board has also held that the common or typlcal results of removal and 1nadm1ss1b111ty do not
constltute extreme hardship, and has listed certain individual hardshrp factors considered common
rather than extreme. These factors include: economic drsadvantage loss of current employment,
inability to -maintain one’s present standard of living, inability to pursue a chosen profession,
separatlon from family members, severing community ties, cultural readjustment after living in the
' United States’ for many. years, cultural ad]ustment of quahfylng relatives who have never lived
outside the. Umted States, inferior economic and educational opportumtres in the foreign country,
vor 1nfer10r medlcal facrhtres in the foreign country See generally Matter of Cervantes Gonzalez
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22 I&N Dec at 568 Matter of Pllch 21 I&N Dec. 627, 632—33 {(BIA 1996); Matter of Ige, 20 I&N

~ Dec. 880, 883 (BIA 1994) Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm’r 1984); Matter of

Kim, 15 I&N Dec 88,-89-90 (BIA 1974) Matter of Shaughnessy, 12 1&N Dec 810, 813 (BIA
1968): 4

- However,| 4 though hardshlps may hot be extreme when cons1dered abstractly or individually, the

Board has made it clear that ° [r]elevant factors, though not extreme in-themselves, must be

'con51dere%i in the aggregate in determining whether extreme hardshlp exists.” Matter of O-J-O-,

21 I&N Dlec 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator
“must con51der the entire range of factors concerning hardshlp in their totality and determine
whether the combmatlon of hardships takes the case ‘beyond those hardshlps ordmanly associated

- with deportatlon > Id.

- applicatio]
- as a factc;r to-be considered in assessing extreme hardship. In the present case, the applicant’s

The actual hardshlp assocrated with an abstract hardshlp factor such' as family separatlon
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending

‘on the umque ‘circumstances of each case, as does the cumulative hardship a qualifying relative

experrences as'a result of aggregated individual hardships. See, e. 8., Matter of Bing Chih Kao and
Mei Tsui Lm 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship

faced by quallfymg relatives on the basis of variations in the length of residence in the United

States and the ability to-speak the language of the country to which they would relocate). For
example, though family separation has been found to be a common result of inadmissibility or
removal, 3eparatlon from family living in the United States can also be the most important single
hardship factor in considering hardship in the aggregate. See: Salczdo-Salczdo v. LN.S., 138 F.3d
1292 (9th|Cir. 1998)(quoting Contreras-Buenfil v. INS, 712 F. 2d 401, 403 (9th Cir. 1983)); but see
Matter of Ngai, 19 1&N Dec. at 247 (separatlon of spouse and children from applicant not extreme
hardship due to conflicting evidence in the record and because applicant -and spouse had been
voluntarlly separated from one another for 28 years). Therefore, we consider the totality of the
crrcumstances in determmmg whether denial of admission would result in extreme hardship to a
quahfymg relatlve :

The re'cor"d contams references to hardshlp the applicant’s chlld would experience if the waiver
n were denied. It is noted that Congress did not 1nclude hardship to an alien’s children

spouse is ; the only qualifying relative for the waiver under section 212(a)(9)(B)(v) of the Act, and
hardship | to the applicant’s Chlld w111 not be separately con51dered _except as it may affect the
appllcant *s spouse o : | :

‘The record of hardshlp mcludes hardship letters, med1ca1 documentatlon f1nanc1al documentatlon '
. and country condltlon reports

The apphcant’s spouse is cla1m1ng that he would suffer extreme ﬁnanc1a1 emot10na1 and physwal
hardship as a result of relocating to Mexico. The record 1nd1cates that the applicant’s spouse was
born and ralsed in the United States, has a close knit family in: ‘the United States, cannot speak the
Spamsh language and is employed as a commerc1al diver. The apphcant s spouse states that he

’
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does not want to separate from his famﬂy in the United States and that he would fear for his safety
living in Mex1co ‘The record indicates that the applicant’s spouse is allergic to bee stings, that he

* would requrre ‘emergency medical care if he were stung by a bee and that emergency services in

Mexico are below U.S. standards. The applicant’s spouse claims that given these circumstances
his healtd and safety would be at risk if he were to relocate. He also states that he would not be

~able to ﬁnd employment in his profession to support his wife jand stepson. He states that he took

out $25, 00() in student loans to become a certified commercial dlver and that this certification does
not transfer to recreational diving. He states that he would not he able to pay his student loans if he
relocated Tglven that the average gross income of an individual;in Mexico is approximately $5,000
per year. | The applicant’s spouse submitted documentation that he earned approximately $40,000

in 2010 and that this amount was lower than usual given the lack of work because of the oil splll

in the Gulf of Mexico. Finally, in regards to Mexico, the applicant’s spouse states that he is
Protestant and because Mexico is 94% Catholic, he believes he will have a hard time ﬁndmg a
place of worshlp in the country. We find that the record supports the applicant’s spouse’s claims

o regardmgn his close ties to the United States; lack of ties to the culture and language of Mexico;

P - -

’employment and student loan record; potential need for emergency services; and the lower

standard df emergency medical services available in Mexico, such that we find that the applicant’s
spouse wpuld suffer extreme hardshlp as a result of relocating t to Mexico.

We also ﬁnd that the apphcant’s spouse is suﬂenng extreme emotwnal and financial hardship as a
result of bemg separated -from the applicant. The record indicates that the applicant entered the
United States at the age of 15 years old and approximately 10 months after returning to Mex1co at
the age of 24 years old, she had what was classified by doctors in Mexico as a. “crisis of
consmentlousness and fear”. The applicant’s spouse states that'the applicant was hospltahzed for a
few weeks because of a mental breakdown and only after hemg heavily medicated was she able to
leave. The apphcant’s spouse relates that this emotional breakdown affected him emotionally and
ﬁnanc1all“y as he is now always worrying about his spouse’s physrcal safety and mental health in
Mexico. In addition, he states that he has struggled financially!as a result of separation because he
has to pay the applicant’s medical bills; he has accumulated travel expenses, and has not been able
to advance in his employment because of his absence from work and his mental state. A letter
from the apphcant s spouse’s doctor in Alabama, dated April 18 2012, indicates that she has been
attempting to treat the applicant for situational depression and adjustment disorder due to his being
separated! | from his spouse. She states that the applicant’s spouse is suffering insomnia, anxiety,
guilt, loss of appetite, anger, an inability to concentrate, and memory loss. She states further that

the applu':ant s spouse has not responded well to’ med1cat1on for his symptoms and because of

f
_ f1nanc1al constraints, he cannot attend counseling. She states that the applicant’s spouse has begun

;
to cope w1th hlS stress through consuming excessive amounts of alcohol. Finally, in regards to

separatlon the apphcant’s spouse states that he is concerned w1th this ability to perform his high

. risk job as d commercial diver because of his mental health situation. Thus, we find, given the

mental health problems of the applicant in Mexico, the- emottonal stress this situation is causing
the apphcant s spouse, the high risk employment of the apphcant s spouse, and the financial
struggles separation is causing, the apphcant’s spouse s hardshlp asa result of separatlon also rises
to the level of extreme. -



s e

; Page '6’

=
b
1

Consrdereld in' the aggregate, the applicant has established that her spouse would face extreme
hardship 1f the apphcant’s waiver T request is denied. ‘

Extreme 'hardshlp isa requrrement for elxgrbrhty, but once established it is but one favorable
‘ dlscretlon“ary factor to be considered. Matter of Mendez-Moralez 21 I&N Dec. 296, 301 (BIA
1996) For waivers of 1nadm1ss1b111ty, the burden is on the appllcant to establish that a grant of a
waiver ofllnadmlssrblhty is warranted in the exercise of drscretron Id. at 299. The adverse factors
evidencing an alien’s undesirability as a permanent resident must be balanced with the social and
humane considerations presented on his behalf to determine: whether the grant of relief in the

exercise- o'f drscretron appears to be in the best interests of this country. Id. at 300.

The favorable factors in the apphcant’s case mclude the hardshlp to the apphcant’s spouse and

child if she were denied a waiver of inadmissibility; the fact that the applicant entered the United
~ States antli began to overstay her authorized stay as a mrnor and, as evidenced by numerous
 $tatements in ‘the record, the applicant’s positive- attributes as a lov1ng mother and wife. The
unfavorable factors in the applicant’s case include her unlawful presence in the United States, her
unlawful !employment in the United States, and her arrest for driving under the influence of
alcohol on January 1, 2008 o :

Although uthe apphcant ] Vlolatrons of i 1mm1grat10n law cannot be condoned, the positive factors in
this case outwelgh the negative factors. In these proceedings, t the burden of establishing eligibility
for the walver rests entirely with the applicant. See section 291 of the Act, 8 U.S.C. § 1361. In
this case, the apphcant has met her burden and the appeal will be sustained.

ORDER The appeal is sustamed



