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DISCUSSION The waiver apphcatron was.denied by the Actmg Field Office Director, Chlcago,
Illinois, and is now ‘before the Administrative Appeals Ofﬁce (AAO) on appeal The appeal will
be sustamed :

1

'(

The apphcant is a’ native of. Ireland who was found to be inadmissible to the United States
pursuant to section 212(a)(9)(B)(1)(II) of the Immrgratton and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(9)(B)(i)(ID), for having been unlawfully present in the United States for more than one
- year and seeking readmission w1thm 10 years of her last departure from the United States. The
apphcant seeks a waiver of madm1SS1b1hty in order to reside i in the United States with her U.S.
citizen spouse.

The Director concluded that the apphcant had falled to demonstrate extreme hardship to her U.S.
' citizen spouse and- denied the application accordingly. See Decision of Acting Field Office
Dzrector dated September 22 2011..

On appeal counsel for the apphcant states that the Director misapplied the law and did not
properly consider the evidence regardmg the extreme hardship the qualifying spouse would suffer
if the walver application were demed See Counsel s Brtef

The documentatron in the record mcludes, but is not limited to: counsel’s bnef a statement from
the quallfymg spouse, a mental health evaluation regarding the qualifying spouse; and financial
records. The entire record was rev1ewed and considered in rendering a decision on the appeal.

Section 212(a)(9) of the Act prov1des in pertlnent part

(B) ALIENS UNLAWFULLY PRESENT -

1) In general.- Any alien (other than an ahen lawfully admitted for permanent |
resrdence) who-

'S(II) has been unlawfttlly present in the United States for one year or more,
and who again seeks admission within 10 years of the date of such alien’s
departu_re or removal from the United States, is inadmissible.

o i(y), Waiver.- The Attorney General has sole discretion to waive clause (i) in the
- case of an immigrant who is the spouse or son or daughter.of a United States

- citizen or of an alien lawfully admitted for permanent residence, if it is
established to’ the satisfaction of the Attorney General that the refusal of
adm1ssron to such unrmgrant alien would result in extreme hardship to the ‘
c1tlzen or lawfully res1dent spouse or parent of such alien. No court shall have
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Jur1sd1ctlon to review a dec1s1on or actlon by the Attomey General regardmg a
: walver under this clause ’ !

In the present case, the record reflects that the applicant entered the United States in 2000 and

remained until January 2006. She reentered the United States as a visitor on June 5, 2006 and has
remamed in the country since that date Therefore, the -applicant accrued one year or more of
unlawful presence and is madm1551ble under section 212(a)(9)(B)(i) of the Act for a period of 10
years from her departure from the Umted States. The app11cant does not contest this finding of
madmrss1b111ty on appeal

The apphcant is ehglble to apply for a waiver of this ground of madmlss1b1hty under section

' 212(a)(9)(B)(v) of the Act as the spouse of a U.S. citizen. In order to qualify for this waiver,

however, she must first prove that the refusal of her admission to the United States would result in

 extreme hardshlp to her qualifying'relative. Hardshlp to the applicant or the applicant’s U.S.

citizen child is not directly relevant under the statute and will be considered only insofar as it
results in hardship to the apphcant s spouse. If extreme hardship to a qualifying relative is
established, the applicant is statutorlly eligible for a waiver, and USCIS then assesses whether a
favorable exercise of discretion is warranted See Matter of Mendez-Moralez, 21 I&N Dec 296
301 (BIA 1996) ' L

Extreme hardsh1p is. ;‘not adeﬁnal)le term of fixed and. inflexible content or meaning,” but
“necessarily depends upon the facts‘and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964)! In Matter of Cervantes-Gonzalez, the Board of Immigration

- Appeals (Board) provided a list of factors it deemed relevant in determining whether an alien has

established extreme hardship to a quahfymg relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors
include the presence of a lawful permanent resident or U.S. citizen spouse or parent in this country;
the quahfymg relative’s family ties: outside the United States; the conditions in the country or -
countries to which the qualifying relative would relocate and the extent of the qualifying relative’s
ties in such countries; the financial unpact of ‘departure from this country; and significant conditions
of health, part1cular1y ‘when tied to an unavailability of suitable medical care in the country to which
the quahfymg relative would relocate Id. The Board added that not all of the foregoing factors
need be analyzed in any glven case and emphasned that the list of factors was not exclusive. Id.
at 566. : 3

"The Board has also held that the common or typical results of removal and madm1ss1b11ity do not

constitute extreme hardship, and has listed certain individual hardship factors considered common

- rather than extreme. These factors mclude economic disadvantage, loss of current employment,

1nab111ty to maintain one’s present ‘standard of living, inability to pursue a chosen profession,

. separation from family members, severmg community ties, cultural readjustment after living in the

United States for many years, cultural adjustment of qualifying relatives who have never lived
outside the United States, inferior economic and educational opportunities in the forelgn country,
or inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez,

- 22 I&N Dec at 568; Matter of Pilch; 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N
' Dec 880 883 (BIA 1994) Matter of Ngai, 19 1&N Dec. 245, 246-47 (Comm r 1984); Matter of
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Kim, 15 1&N Dec. 88 89-90 (BIA 1974) Matter of Shaughnessy, 12 I&N Dec. 810 813 (BIA
1968).

However, though hardshlps may not be extreme when consrdered abstractly or 1nd1v1dually, the -
Board has made it clear that “[r]elevant factors, though not extreme in themselves, must be
considered in the aggregate in determining whether extreme hardship exists.” Matter of 0-J-O-,
21 I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator

“must consider the entire range of factors concerning hardship in their totality and determine
whether thé combination of hardships takes the case beyond those hardshrps ordinarily associated
with deportatron ” Id. -

The actual hardshlp associated wrth an abstract hardship factor such as farmly separation, -
economic disadvantage, cultural readjustment, et cetera, differs in nature and severity depending
on the unique circumstances of each case, as does the cumulative hardship a qualifying relative
experiences as a'result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and
Mei Tsui Lin, 23 1&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regardmg hardship
 faced by qualifying relatives on the basis of variations in the length of residence in the United
-~ States and the ablhty to speak the language of the country to which they would relocate). For
“example, though family separation has been found to be a common result of inadmissibility or
removal, separation from family living in the United States can also be the most important single
~ hardship factor in considering hardship in the aggregate. See Salcido-Salcido v. INS, 138 F.3d
1292, 1293 (9th Cir. 1998) (quoting Contreras-Buenfil v. INS, 712 F. 2d 401, 403 (9th Cir. 1983));
but see Matter of Ngai, 19 1&N Dec: at 247 (separation of spouse and children from applicant not

*. . extreme hardship due to conflicting evidence in the record and because applicant and spouse had

been voluntarily separated from one another for 28 years). Therefore, we consider the totality of
the circumstances in determining whether denial of admission would result in extreme hardship to
a quahfymg relatrve
On appeal, counsel asserts that the qualifying - spouse would suffer extreme hardship if the
inadmissibility waiver were denied. He claims that the qualifying spouse has a history of
depression which would worsen if he were separated from his wife and infant U.S. citizen
~ daughter. Counsel also claims that adjustment to life in Ireland and separation from his family in
the United States would negatively: affect the qualifying spouse’s depression. Finally, counsel
~ states that the qualifying spouse would experience ﬁnancral dlfﬁcultles on separation from the
apphcant or on relocation to Ireland.. : -

The qua]lfyrng spouse indicates in his statement that he has struggled with depressron for many
years but that the presence of his wife and daughter in his life have helped to improve his mental -
health. He believes that his depression would worsen in the applicant’s absence. The qualifying
~ spouse also worries that he would be emotionally and financially unable to provide proper care for
his infant daughter on his own. He expresses particular concern about maintaining the health of

his daughter who had a low birth weight and therefore must v131t the hospital frequently '

A mental health assessment in the record conﬁrms that the quahfymg spouse has a “long h1story
~of depres(sron_ ‘which has limited his ablhty to work and to maintain relationships. Mental Health



" (b)(6)
Page 5

" Evaluation, LCP. C., dated July 7, 2011 "He has struggled to complete his
education and to maintain employment He works as a server in a restaurant and although the
applicant helped him get a job asi a manager, he: was “unable to handle the position.” Id.
- According fo the assessment, the apphcant has been very important -in the management of the
'quahfymg spouse’s mental health, 1mprov1ng his ability to cope. The qualifying spouse depends
heavily on the applicant for assistance in setting and meeting goals, expressing himself, and
succeeding in daily life. Separation from her would therefore be “deyastating” for him. Id. Due
to his depression, separation from the applicant or relocation to Ireland “would present an
additional layer of losses that would be insurmountable for him.” Id. Furthermore, the assessment
_ indicates that the qualrfymg spouse’ is currently pursuing education and employment that would
allow him to better provide for his farmly, but those efforts would be disrupted if he lacked the
~assistance and support of the applrcant in the United States or had to relocate to Ireland. This:
would trigger the qualifying applicant’s coping mechanism of ‘emotional and social withdrawal”
“and he would “slrp into a deeper depressron P Id C LE ' ‘

The AAO finds that the qualrfymg spouse would suffer extreme hardshrp on separatron from the
. applicant if the waiver application were denied. The evidence indicates that the qualifying spouse
* depends on the applicant in order to function on a daily basis. The mental health assessment
establishes that his depression would become so severe in the applicant’s absence that it would
interfere with his ability to work, ¢complete his education, maintain relationships, and care for
himself and his infant daughter, thus reaching the level - of extreme hardship. - See Matter of
Cervantes Gonzalez, 22 I&N Dec. at 565

The AAO also finds that the qualrfymg spouse would suffer extreme hardship upon relocatron to
Ireland. As discussed supra, the mental health assessment indicates that the qualifying spouse’s
depression would worsen srgmﬁcantly if he were to relocate because he would lose the employment
and educational opportunities he has in the United States. Additionally, he may have difficulty
finding adequate work to support his farmly in Ireland due to his limited set of skills and his difficulty
maintaining employment. Mental Health Evaluation. Furthermore, the qualifying spouse would be
separated from his siblings and motheér in the United States and would be forced to relocate from his
country of birth: The assessment indicates that he would likely be unable “to psychologically manage
the transition ‘of his family and himself to a foreign country with his current depression.” Id.
Considered in the aggregate, the qualrfymg spouse’s severe depression, his limited work experience
and drfﬁculty maintaining employment, and his close family ties and lifelong residence in the United
States would create extreme hardship for him if he were to relocate to Ireland. See Matter of 0-J-O-,

21 I&N Dec. at 383. The AAO theréfore finds that the applicant has established extreme hardshrp
to her U. S crtrzen spouse as requ1red under sectlon 212(a)(9)(B)(v) of the Act.

v In that the applicant has established that the bars to her admission would result in extreme
hardship to a qualifying relative, the AAO now turns to a consideration of whether the applicant
merits a waiver of inadmissibility as.a matter of discretion. In discretionary matters, the applicant
bears the burden of proving eligibility in terms of equities in the United States which are not
» outwerghed by adverse factors See Matter of T §-Y-, TI1&N Dec 5 82 (BIA 1957)..
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In evaluating whether .. . fielief is. warranted in the exercise of discretion, the
factors adverse to the alien include the nature and underlying circumstances of
the exclusion ground at issue, the presence of additional significant violations of
this country’s immigration laws, the existence of a criminal record, and if so, its
nature ‘and seriousness, and the presence of other evidence indicative of the
. alien’s bad character or undesirability as a permanent resident of this country.
* The favorable considerations.include family ties in the United States, residence of
long duration in this country (particularly where alien began residency at a young
age), evidence of hardship to the alien and his family if he is excluded and
deported, service in this country’s Armed Forces, a history of stable employment
the existenice of property or business ties, evidence of value or service in the
~ ¢commiunity, evidence of genuine rehabilitation if a criminal record exists, and
 other evidence attesting to the alien’s good character (e.g., affidavits from family,
fnends and respon51ble commumty representatives). '

- Matter of Mendez, 21 I&N Dec 296 301 (BIA 1996). The AAO must then “balance the adverse

. factors evidencing an alien’s undesirability as a permanent res1_dent with the social and humane
- . considefations presented on the alien’s behalf to determine whether the grant of relief in the

exercise of discretion appears to be in the best intérests of the country. “ Id at 300. (Citations
‘ omltted) : . . 8 .

~ The favorable factors in this case include the applicant’s U.S. citizen spouse, the extreme hardship

the quahfymg spouse would suffer if the applicant’s waiver application were denied, and the fact

that the apphcant has an infant U.S. citizen daughter. The unfavorable factor is the apphcant s
unlawful presence in the United States

Although the apphc‘ant $ v1olat10n of immigration law cannot be condoned, the positive factors in
this case outweigh the negative factor. In these proceedings, the burden of establishing eligibility
for the waiver rests entirely with the applicant. See section 291 of the Act, 8 U.S.C. § 1361. In
this case, the apphcant has met her burden and the appeal will be sustained.

ORDER The appeal is sustamed LA



