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DATE: · JAN 0 2 2013 Office: 'MONTERREY, MEXICO 

INRE: Applicant: 

U. S. Department of Homeiand Security 
U. S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility pursuant to section 
212(a)(9XB)(v) 9fthe Immigrationand Nation~lity Act, 8 U.S.C. § 1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 
,. 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related .to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might ha_ve concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have c~hsi~ered, you may file a motion to reconsid~r or a motion to reopen with 
the field office or service center that.originally decided your case by filing a Form I-290B, Notice of Appeal 

. . . ' ' , . 

·or Motion, with a fee: of $630. The· specific requirements for filing su.ch a motion can be found at 8 C.F.R. 
§ 103.5. Do not file any motion directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) 
requires that ariy motio!l JTiUSt be filed within 30 days of the decision that the motion seeks to reconsider or 
reopen. 

Thank you, · · . . · 

A~..Jt-"'¥ 
Ron Rosenberg . . 
Acting Chief, Administrative Appeals qrfice 

www.uscis.go:v 
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DISCUSSION: · Tne waiver application was demed by the Field Office Director, Monterrey, 
· Mexico,,and is now before the A<4niAistrative Appe~ls Office (AAO) on appeal. The appeal will :be 
dismissed. · · · 

The .applicant is a native and Citizen of Mexico who was, found to be inadmissible to the Uniied 
States pursuant to section_212(a)(2)(B,)(i)(II) of the Immigration and Nationality Act (Act), 8 U.s:c . 
§ 1182(a)(9)(B)(i)(II), as an alie.n iseeking admission within 10 years of departure or removai after 
having been unlawfu.,lly present in the United States for one year or more. The applicant is the son of 
lawful permanent residents. fie · seeks a waiver of inadmissibility pursuant to sections 
212(a)(9)(B)(v) of the Act, 8 u :s.¢. §§ 1182(9)(B(v); in conjunction with an immigrant visa 

· application, in order to obtain.ad.missionto the United States as a lawful permanent resident. 

The director found th,at the applicant P.ad .failed to establish that the bar to his admission would result · 
in extreme hardship to the qualifying relatives, as required for .a waiver under section 
212(a)(9)(B)(v) o(:the Act, and denied the Form I-601, Application for Waiver of Grounds of 
Inadmissi~ility, accordingly . . Field 'Office Director's Decision, dated November 10, 2010. The 

. I . • 

director alternatively denied the applicant's waiver application in the exercise of discretion, based on 
his criminal <¢-d imniigration viol~tiohs. . . · · 

Op. appeal, counsel contends that tP,e ~irector eqed in finding that the applicant had not demonstrated 
extreme . hardship t9 his qualifying· relatives, and - that the discretionary denial of the waiver 
application was also :in error becattse the positive facto_rs in the applicant's case outweigh the adverse 
factors. See Counsel's Brief, date,d ~ecember 7, 2010. · · 

The record of evidence includes, but is not limited to, counsel's briefs; joint statement of the applicant's 
lawful permanent resident parents; applicant's birth certificate; medical records for the applicant's 
parents; the applicant's immigratibri (court records; article on ·healthcare system in Mexico; and the 
applicant's criminal r~cords. The . ent~re record was reviewed and all relevant evidence considered in 
reachinga decision op. the appeal. · ·· 

- . . . 

Section 212(a)(9) of:the Act provides, in pertinent parts: · 

(B) ALIENS UNLAWFULLY PRESENT.- . 

(i) In general.- Any aiien (other than an · alien lawfully admitted for permanent 
residence) wh()- ·. ·· 

(I) was unlawfully pr~sent in the United States for a period of more than 180 
days but less than ""f. year, voluntarily departed the United States (whether or 
not pursuant to se:cti~n 244( e) prior to the . commence~ent of proceedings 
tinder section 235(p)(l) or section 240), .and again seeks admission within 3 
years·ofthe date of:such·alien's departure or removal, or 

(II) has been unlawful~y present in the United States for one year or more, and 
who .. aga_ in seeks admission within 10 years of the . date of such alien's 
departure or removal from the United States, is inadmissible . 

. ! 
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(ii) Construction of unlawful presence.- For purpose~ of this paragraph, an alien is 
deemed to be unlaw.fully present in the United.States if the alien is present in 
the United States after the expiration of the period of stay authorized by the 
Attorney General or is present in the United States without being admitted or 
paroled. 

(v) Waiver.-The Attorney General has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or.of an alien lawfully admitted for permanent residence, if it is .established 

. to the satisfaction of the .Attorney General that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 

' resident spouse or patent of such alien. No court shall }lave jurisdiction to .review 
. a decision or action by the. Attorney General regarding a waiver under this clause. 

The record indicates: that the applicap.t was last admitted to the United States on or about June 26, 
1994 as a B-2 nonimmigrant visitor for an authorized period not to exceed July 3, 1994. See Form J-
444. He violated the conditions 'of his admission and remained in the United States beyond the 
authorized period of stay. On Feblllary 23, 1999, the applicant was arrested following a domestic 
incident and charged with assaulf, irrongs to minors, and disturbing the peace. On February 24, 
1999, the applicant was ·Convicted ·of assault in violation of section 38-93 of the Colorado Revised 
Statutes (C.R.S.) and wrongs to mino'rs in violation of C.R.S. § 34-46. He was sentenced to one year 
of probation and 221 days imprisonn1ent of which 220 days were suspended. 

A Notice to Appear, placing the applicaiJ.t into removal proceedings, was filed with the Immigration 
Court on October 24, "2005. On july 25, 2007, the Immigration Judge denied the applicant's 
application forcanc~llation ofrerr1'oval1 under section 240A(b)(1) of the Act, on the basis that he had 
failed to demonstrate exception :<:md extremely unusual hardship to the qualifying relatives. The 
Immigration Judge did, however, grant , the applicant voluntary departure. The applicant filed a 
timely appeal with the Board or' Itiunigration Appeals, which affirmed the Immigration Judge's 
decision without opinion on March 31 , 2008, and gave the applicant an additional- 60 . days within 
which to depart the United States. T:he record shows that the applicant complied with the voluntary 
departure order and ~eparted the United States on or'about May 29, 2008. See Form G-146. 

As the applicant h<:J.s not disput~d inadmissibility under section 212(a)(9)(B)(i)(Il), 8 U.S.C. § 
1182(a)(9)(B)(i)(II),,, 11s an alien seeking admission within 10 years of departure or removal after 
having be'en unlawfu.lly present in the United States for one year or more, from approximately July 
1994 to May 29, 20Q8; 'and the record, does not show that finding of inadmissibility to be in error, the 
AAO will not disturb the determinatipn. The applicant seeks a waiver of his inadmissibility pursuant 
to section 212(a)(9)(B)(y) of the Act. The record establishes that the applicant's parents are lawful 
permanent residents· and qualifying· family members for purposes of his .section 212(a)(9)(B)(v) 
waiver application. · 

1 The Immigr~tion Judge found that the applicant's 1999 convictions for assault and wrongs to minors were not crimes 
involving moral tur]>itude, and did not statutorily bar his cancellation relief. As the Attorney General's authority is 
binding, tile AAO will not revisit the issue of whether the applicant's convictions are crimes involvi~g moral turpitude. 
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Section 212(a)(9)(B)(v) of the Act provides that a waiver .ofthe bar to admission is dependent first 
upon a showing that the bar imposes an extreme hardship on a qualifying family member. Once 
extreme hardship is established, it is ,but one favorable factor tci be considered in the determination 
of whether the Secretary should exerci'se discretion. ' See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). . 

I 
I 

Extreme hardship is "not :a definable term of fixed and inflexible content or meaning," but 
·"necessarily depends. upon the facts :and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec . . 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board of Immigration 
Appeals (Bo~d) provided a list of factors it dee,ined relevant in determining whether an alien has 
established extreme hardship to a qualifying relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors 
include the presence . of a laWful rkrr:Panerit resident or United States citizen spouse or parent in this 
country; the qualifyil)g relative's family ties outside. the United States; the conditions in the country or 
countries to which tJie qualifyingr~lative would relocate and the extent of the qualifying relative's ties 
in such countries; the financial impact of departure from this country; and significant conditions of 
health, particularly when tied to an urtavailability ·of suitable medical care in the country to which the 
qualifying relative would relocate. 'Id; The Board added that not all of the foregoing factors need be 
analyzed in any ~iven ~ase and emph~sized thatthe list of factors was not exclusive. !d. at 566. 

The Board has also :held that the .common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certa,in individual · hardship factors considered common 
rather than extreme: . These factors .include: economic disadvantage, loss of current employment, 
inability to maintaih one's present ' standard of living, inability to pursue a chosen profession, 

·· separation from family members, ·:severing community ties, cultural readjustment after living in the 
United States for niany years, culniral adjustment of qualifying relatives who have never lived 
outside the United States, inferior economic and educatiomtl opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec. at 568; Matter of Pilch, ,21' I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec. 
880, 883 (BIA 1994); MatterofNgaf, 19I&N Dec.' 245, :246-47 (Comm'r 1984); Matter of Kim, 15 
I&~ Dec. 88, 89~90 (BIA 1974); Matter ofShaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, though hardships n1ay . nqt be extreme when considered abstractly or individu,ally, the 
· Board has made it clear that "[r]elevant factors, though not extreme in themselves, must be 

considered in the aggregate in deterrhiniilg whether extreme hardship exists." Matter of 0-J-0-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter oflge, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire 'range of factors· eonceming hardship In their totality and determine whether the 
combination · of hardships takes,. the case beyond those hardships ordimirily associated . with 
deportation." !d. - · 

The actual hardship asso¢iated with ari abstract hardship factor such asfamily separation, economic 
disadvantage, cultural readjustment, etcetera, differs in nature and severity depending on the unique 
circumstances of each case, as does: the cumulative hardship a qualifying relative experiences as a 
result of aggregated· individual hardships. See, e.g., Matter Q/ Bing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45; 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying . . . 
relatives on the basis of variations in tQ.e length of residence in the United States and the ability to 
speak the language of the country :t9 which they would relocate). For example, though family 



(b)(6)

. . : . •. ~ ··-:· " 

Page-S 

separation has been .found to -be a common result of inadmissibility or removal, separation from 
family living in the United States .. can also be the most important singie hardship factor in 

. considering hardship in the aggregate. See Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 
1998) (quoting Contferas-Buenfil v. iNS, 712 F.2d 401,403 (9th 'Cir. 1983)); but see Matter ofNgai, 
19 I&N Dec. ,at 247 {separation of spouse and children from applicant not extreme hardship due to 
conflicting evidence in the record and because applicant and spouse had been voluntarily separated 

·from one another for 28 years). Therefore, we consider the totality of the circumstances in 
deterinining, whether:;denial of admission would restdt in extreme hardship to a qualifying relative. 

Counsel contends that the-'evidence qf record demonstrates ·that the applicant's parents would suffer 
extreme hardship as~ result ofsepar'):tion from him. The record indicates that the applicant's lawful 
permanent resident ~ather and mother are approximately 71 arid 74 years old, respectively, and are 
disabled as a result of various health issues. An April 23, 2010 letter from their treating physician, 

and attached medical records, indicate that the applicant's father, J 

suffers from chlonic osteoarthritis, which reSulted· in total hip replacements on 
both his· left and-right sides. The applicant's mother, , also suffers from a number of 
chronic .and debilitating health ptoolems, including coronary artery disease, chronic obstructive 
pulmonary disease · peripheral art~ry disease, · hypertension, carotid stenosis and thoracic 
pseudoaneurysm, which is being qw4itored .by vascular surgery. ' - ~ indicates that the 

· applicant's mother 4as already undergone multiple surgeries for her peripheral vascular disease and 
. requires follow up with multiple· specialists. She states that both -of the applicant's parents are 
. unable to work due to their chronic ~onditions and ,require assistance of caregivers for ambulation, 
· care of their medications, andJortrarisportation to their regular medical appointments. { _. 

· The applicant's parents submitted :a brief joint statement, dated January 16, 201 0, ·in which they state 
that they had always'' depended on 'the applicant f~r financh1l and emotional support. They assert that 
~he applicant had be~n very helpfUl when he was in Colorado, assisting them with household chores 
they could not physically handle~.ta~ing them to their medical appointments, caring for them post­
surgery, checking on them frequt:ntly, and ensuring that they were taking their medications. They 
also state that the applicant helped them financially from time to time when h~ .had been employed 
as an ironworker. His parents ~sert that if the applicant were permitted to return to the United 
States, he would continue to as~ist them as he did previously. We note that during his prior 
immigration court hearing, the app~ic;ant indicated that while he helped with little things, he did not 
help significantly with his parents' .financial well-being. Se~ JJ. Dec. at 6; Transcript (Tr.) at 53-57: 

While we find that ;:the record adequately demonstrates the applicant's parent's health issues, the 
applicant has failed to show the 4ardships that his parents would face as a result of thei~ separation 
from him. The record indicates~ that the applicar1t has a sister in New Mexico, as well as two 
brothers, one a U.S. citizen arid the 9ther a lawful permanent resident, who reside in Colorado .. We 

__ ·also note that the applicanrs parents ,assert that they have a close family. In fact, the transcript of the 
applicant's removal proceedings show that the applicant's U.S. citizen brother in Denver, Colorado, 
also visits their parents, lives nea,r them and helps them the same way the applicant has. See I.J. 
[)ec. at 6-7; Tr, at 38-39, 59-60. The Immigration Judge specifically noted that the applicant's 
parents have other children who are able to make up for any hardships that may ensue upon 
separation from the applicant: I.J. ll;t 7. The applicant has not shown otherwise. We note that the 
record contc:tins no statements ffom the applicant's siblings, indicating that they are unable or 
unwilling to provide for their patents. The applicant's parents also do noi make such a claim. 
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Moreover, the applicant had been outside the United States and separated from his parents for nearly 
four years in January 2010, when the,latter submitted their joint statement. Yet, their statement fails· 
to 4etail how they have managed .their health and financial issues, or set forth the difficulties they 
have faced, during those four years .as a. result of the applicant's absence. We recognize that the 
applicant's parents '-Yould like to ~ave their whole family" reunited in the United States. It may also 
be that they would ~e better off, bot,h emotionally and financially with the applicant in the United 
States, as is norinally the. case with wost families in a similar situation. However, the applicant has 
failed to establish that his parents' ·separation from· him has resulted in hardships that rise to the level 
of extreme har~ship . . 

Having considered ·the· evidence of: record; the AAO finds that it does not demonstrate that the 
applicant's parents would experie~ce extreme hardship as a result of separation from the applicant. 
While we acknowledge that the applicant's parents will undoubtedly suffer some hardship as a ·result 
of the ongoing separation, the record does not show that the hardship constitutes "significant 
hardship over and above the normal disruption of social and community ties" normally associated 
with deportation or r~fusal ofadmiss1on. ·.\fatter ofO-J-0-, 21 I&N Dec. at.385. . 

Counsel also contends that the evidence establishes that the applicant's lawful resident parents 
would suffer extrerhe hardship as ;a result of relocation to Mexico. · Counsel asserts that the 
applicant's parents ~ould not receive adequate. treatment for their serious medical issues and would 
endure·firiancial haraship·as they ha~e no'property and no retirement income in Mexico. She further 
asserts that due io their old. age and ill health, they would be unable to obtain employment with the 
medical benefits they need. As corrqboration, the applicant has submitted a number of untranslated2 

certifications that appear to indicate that the applicant's parents have no property in Mexico, as well 
as a news article abqutthe healthcare system in Mexico. . · · 

We note~ however, 'that the applicapt's parents' · do not state ·or suggest that they would consider 
relocating to Mexico to join the applicant, and their three other children reside in the United States 
and the fourth son3 is expected to join them -in the United States. They also fail to address any 
hardship factors that they would face upon relocation. Without documentary evidence to support the 
claim, the assertions of counsel will · not . satisfy the ·applicant's burden of proof. Matter of 
Obaigbena; 19 I&N Dec. 533, 534 ;(BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983);· 
Matter of Ramirez-Sanchez, 1 7 I&N Dec. 503, 506 (BIA 1980). As such, on the record before the 
AAO, we. cannot find that the applicant established that his parents would suffer extreme hardship 
upon relocation. 

· In this case, as the record does not establish that the hardships to the applicant's la~ul permanent 
resident parents, considered inth~ aggregate, rise beyond the common results of removal or 
inadmissibility to tP,e level of e~tr~me . hardship; the AAO finds that the applicant. has failed to 

. establish extreme hardship to his qualifying relatives as reqqired under section212(a)(9)(B)(v) of the 
Act. He, therefore, ·remains inadmissible to the United States under section212ta)(9(B)(i)(II) of the 
Act. Since the applicant failed to .establish statutory eligibility for the waiv·er, the AAO finds that no 

I . . ' 

2 The regulations at 8 C.F.R. § l03.2(b)(3)•require that any document containing foreign language submitted to USCIS 
be accompanied by a full English language translation which the translator has certified as complete and accurate, and by 
the translator's ce~ification that he or she is competent, to translate .. from the foreign language into English. 

. . ' . \ 
) . . . . 

3 See Counsel's Letter, date.d May 28, 2010; · 
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purpose would be ·served in considering whether the applicant merits the waiver in the exercise of 
discretion. · · 

In proceedings for. application · for a ·waiver of grounds of inadmissibility under section 
212(a)(9)(B)(v) of the Act, the burqen of proving eligibility remains entirely with the applicant. 
INA § 29i, 8 U.S.C, § 1J61. I::Iere, the applicant has not met that burden. Accordingly, the appeal 
will be dismiss.ed. · 

. ORDER: · The appeal is dismissed. 

' ' ,. 


