
(b)(6)

. ' 
' ,\ ' .... . .. . .. 

Date: JAN 0 2 2013 

INRE: Applicant: 

/ 
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t 

J.t$; .DeP~~nt ~f.IJ.ollletll~~ s¢~1Jrity 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 · 
Washington, DC 20529-2090 

U~S .. Citizenship 
and. Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of lna~ssibility under section 212(a)(9)(B) of the 
Immigration, and Nationality Act, 8 U.S.C. § j:l182(a)(9)(B) 

ON BEHALF OF APPLICANT: . ' 

INSTRUCTIONS: 

' 
Enclosed pl~ase find the decision of the Adm.inistrative Appeals Offlce in your case. All of the documents 
related to this ~atter have been returned to the office that originally ~ecided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

vV/.litl ·~ t .. 
~~r 
. Ron Rose~beig 
Acting Ch~ef, Adminisira~ive Appe~ls Office 
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DISCUSSION: The waiver application was denied by the Fi~ld Office Director, Lima," Peru. The 
matter is ; now before .the Administrative Appeals Office (AAO) ·on appeal. The appeal will be 
s~stained: · · · 

The appli~ani is . a native and citizen of .Brazil who was found ib be inadmissible to the United States 
l . . • 

pursu~t to section 212(a)(9)(B)(i)(II) of the Immigration an9 Nationality Act (the Act), 8 U.S.C. 
§ 11S2(a)(9)(B)(i)(II), for having been ~awfully present in ~ the United States for more than one 
year and ~gain seeking admission within ten years of his last departure from the United States. The 
appli~ant ;s~eks ~waiver ofinadritissibility in order to reside inl.the United States with his wife. 

The . Field Office Direct~r found. that the applicant failed tol establish .that his qualifying relative 
would experience extreme hardship as a. consequence of his :inadmissibility. The application was 
deqied a~fotdingl y. See Decision of the Field Office Director ~a ted August 17, 4011. 

On appeal the applicarit submits ·declarations from his spous~. and himself; a letter from a licensed 
counselor; treatmg the applicant's ·.spouse; a letter from th,e spouses' employer; and financial 
documentation. The record also contains previously-submj.tted statement from the applicant's · 
spouse and a psychologi'cal evaluation. The entire record was :reviewed and considered in rendering 
this decision • 

. ·' 
. ' , , . ' 

. Section ~~2(a)(9)(:B)pf the Act provid~s, in pertinent part: 

. (B) Aliens Unlawfuily Present.-

. (i) 'In general. - Aily alien (other than an ~ien lawfully admitted for 
permanent residence) who-. · · .. 

.. (II) has· been unlawfully present in the United States 
for one year or · mote, · and who: again seeks 

·.·admission within 10 years ·of the ~date of such 
. . alien's departure · or removal from the United 

States,· is inadmissible . . 

• . . . . . ! . . 

Section 2p(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: · · ' 

The Attorney General [now Secretary of Homeland s ·ectirity j has sole discretion to . 
·w~ive ~lause (i) in .the case of an immigrant who is the :spouse or son or daughter of a 
U~ite4 States Citizen or of an alien lawfully admitted for permanent residence, if it is 
esiabl~~~ed . '\ .. that the refusal of a~ssion to such irpmigrant alien would result in . 
e~tteme hardship to the citizen or lawfully resident spouse or parent of such alien. 
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A waiver; of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar t<;> ~dmission imposes extreme ,hardship on a qualifying relative, which includes the U.S. 
citizen or lawfully resident . spouse· ot parent of the applicapt. The applicant's wife is the only 
qualifying reh,ttive in this case. If extreme hardship to a qualifying relative is established, the 
applicands statutorily eligible for a waiver, and USCIS then 1assesses whether· a favorable exercise J 

of dis~retion is warranted. See Matter of Mendez-Moralez, 21 ~&N Dec. 296,301 (BIA1996). 
< ' _l 

Extreme :.hardship is · "not a defmabie term of fixed and .inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-(.Jonzalez, the Board provided a list of 
factors i~ : deemed relevant in determining whether an alien has established extreme hardship to a 
qualifyirlg ielative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent iJ1. this country; the qualifying relative's 

• 1. • ' • 

family tie,s outside the United States; the conditions in the country or countries to which the qualifying 
. relative ~ould relocate and the extent of the qualifying relativ~'s ties in such countries; the fmancial 
impact of: departure from this country; and significan~ ~ndition$ of health, particularly when tied to an 
unavailabjlity of suitable medical care in the country to which ;the qualifying relative would relocate. 
/d. T}le Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the listoffactots was not exclusive. /d. at 56~. 

The Boar.d has also' held that the common or typical results <;>f removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual:hardship factors considered common 
rather than extreme. These factors include: economic disad\rantage, loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a chosen profession, 
separation from family members, severuig community ties, cultural readjustment after living in the 
United States for many years, cultural adjustment of qualifying relatives' who have never lived 
outside ilie United S~tes, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. ·See generally Matter of Cervantes-Gonzalez, 22 

: . . ' 

I&N Dec.' at568; Matter of Pilch, 21 I&N Dec. 627~ 632-33 (B:IA 1996); Matter of lge, 20 I&N Dec. 
880, 883 (~lA 1994);/Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec.' 88, 89-90 (S:IA 1974); Matter· of Shaughnessy, 12 I8fN Dec. 810, 813 (BIA 1968). 

However,. though hardships ~ay 'not be extreme when considered abstractly or individually, the 
Board has made it clear that "[r]elevant factors; though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exis~s." Matter of 0-J-0-, 21 
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of /ge, 20 I&N Dec; at 882). The adjudicator "must 
consider the entire range offactors concerning hardship in their totality and determine whether the 
combination of hai"dships takes the case beyond those hardships ordinarily associated with 
deportation." /d. · 

The actua}. hardship ~ssociated with an abstract hardship factor such as family separation, economic 
disadvant~ge, cultural readjustment, et cetera, differs in nature :and severity depending on the unique 
circumstances of each case, as does the cumulative hardship ~ qualifying relative experiences as a 
result of ~ggre~ated individual hardships._ See, e.g., Matter o/.Bing Chih Kao and Mei Tsui Lin, 23 
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I&N Dec: 45·, 51 (BIA 2001) (distinguishing Matter of Pilch rbgardin~ hardship faced by qualifymg 
relatives ~ni the basis of variations in the length of residence ~ the. United States and the ability to 
speak the, lang\lage of the country to which they would relocate). For example, though family 
separatio~ has· been fo~d to be a ·common result of ina~ssibility or removal, separation from 
family living in the United States can also be the most: important single hardship factor in 
considering hardship in the. aggregate. Salcido-Salcido v. INS, 138 F.3d 1292 (9th Cir. 1998) 
(quoting 'contreras-Buenfil v. ,IN$, 712 F.2d 401, 403 (9th C~.1983)); but see Matter of Ngai, 19 
I&N Dec .. at 247 (separation of spouse and children from applicant not extreme hardship due to 
conflicting <?.Vidence in .the-record and because applicant and spouse had been voluntarily separated 
from om~ ~other for 28 years). . Therefore, we consider :the totality of the circumstances in 
determining whether deniaLof admission would result in extreme hardship to a qualifying relative. 

,' . 

in her de~laration the applicant's spouse states that because of the separation from the. applicant she 
has trouble focusing at 'home apd at work, where. she is a t~acher, causing her to have a shorter 
temper and less tolerance for adolescent students. · She states that her health is affected, maintained 
by regular doctor visits that are only available due to her he~th insurance, and that she fears her 
daughter growing up without the presence and influence of the applicant. The spouse further claims 

. . I 

financial hardship in that with the los~ of the applicant's incpme her salary alone is less than her 
expenses jand ~he fears being unable to provide for her da\lg}].ter alone. The spouse also fears the 
price of ttavel•to Brazil 'to vistt the applicant and that she .would have limited time away from her 
employm~nt to Visit Brazil. · 

' 
In a statement the principal at the spouse's school states that: the spouse is a talented teacher who 
supports new staff. She states that she notices that spouse's iemotional stress affects her presence 
and coping abilities in the classroom. The principal notes sh.e Is concerned for the emotional welfare 

. of the spouse with the absence of the applicant but also the effect on the school and community if 
she were forced to depart. · · · 

A license~ counselor states that the applicant's spou~e is bei.ilg treated for anxiety and depression 
associated with separation from the applicant and that the spduse is increasingly worried about her 
fmancial ~ituation as well as the long-term stress· of the applicant's absence on their marriage and 
daughter'~ deVelopment. .. A previous forensic nursing consultation by a registered nurse diagnosed 

. ~e applidant' s spouse with adjust.Irient. disorder with depress~ and artxious mood. She noted that 
the applicant's spouse was preoccupied with separation from the applicant and opined that the 
spouse's symptoms were increasingly debilitating and may hkve detrimental consequences for the· 
daughter.: 

The spouse also states that· if she_ were to relocate. to Brazil sqe would lose money from the sale of 
her house· and be unable to afford to store her belongings. Sheiwould need to terminate employment 
and not be guaranteed a comparable salary upon return. She fears that where her spouse resides, a 
small faqning city, there are few job opportunities and s~e notes that the applicant's salary 
as a butcher-does not provide enough salary to support her an.d their daughter. She also states that 
she does ;npt. speak Portuguese so could ·not contribute wit.h; a j.ob and would also face cultural 
barriers wi~ .no friend~ or family to help. The spouse states that it would be difficult to see her 
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daughter tqrn from family, friends, ~d the child care· proviqer where she has strong bonds. The 
spouse f¥ber points out that her fman~ial obligations in th~ United States would not disappear, 
lt~aving her still obligated: ·· · 

In his declaration the applic:an~ states ·his spous~ could not easi}y join the community in Brazil as she 
does not $pea,k _the language to make friends or fmd a job. He also states that he fears for the safety 
of his spouse and their daughter, whose education would also be limited because of financial 
difficulti~s. · · . 

When considered in the aggregate, the documentation provi4ed regarding the qualifying spouse's 
emotional, psychological· and fmancial hardships demonstr~te that the qualifying spouse would 
suffer extreme hardship if she were to remain-in the United States without the applicant. The spouse 
receives tegular ·counseling to help with emotional stress thai extends to her work, as noted in her 

~ , . :. ~ , . r. 

statement and the statement from her school principal, and s~e worries about the consequences of 
separatio~ from the applicant on her employment, fmancial sit4ation, and her daughter's well-being. 

I 
The applicant also demonstrated that his spouse would suffer extreme hardship in the event that she 
relocate(to Braiil to reside with him. The applicant's spouse lwas born in the United States with no 
family in Brazil, does not speak Portuguese, would be giving;up her career as a teacher, and would 
likely be culturally isolated in addition· to being emotionally distressed, over concerns for her 
daughter. , -

Considered in the aggregate, the applicant has established t4at his spouse would face extreme 
hardship l.f the applicant's waiver request is denied. 

. . • . , - . f . 

Extreme hardship is a requirement for . eligibility, but one~ established it is but one favorable 
discretion'ary'factorto be considered. Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 
1996). For' waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of ina4missibility is warranted in the exercise of discretion. /d. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent resident fnust be balanced with the social and 
humane considerations presented on his behalf to determine whether the grant of relief in the 
exercise qf discretion appears to be in the best interests of this bountry. /d. at 300. 

In Matter: of Mendez-Moralez, in evaluatipg whether section 212(h)(l)(B) relief is warranted in the 
exercise of discretion, the BIA stated that: .. 

' 
The factors adverse to the applicant include the nature 'and \mderlyfug circumstances· 

· of;the exclusion ground at issue, the presence of additional significant violations of 
this country's immigration laws, the existence of a Criminal record and, if so, its 
na~tire, recency and seriousness, and the presence of other evidence indicative of an 
alien's bad character or undesirability as~ permanent resident of this country .... The 
favor~ble considerations include family ties in the Ut\ited States, residence of long 
duration in 'this country (particularly where the alien began his residency at a yourig 
ag~). evidence of hardship to the alien and his family if he is excluded and deported, 

• , • • - - I· 
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service in this country's Armed Forces, a history of s~ble employment, the existence 
6( property or· business ties, evidence of value an~ service to the community, 
e~idence of genuine rehabilitation if a criminal rec~rd .exists, and other evidence 
attesting to the alien's good character (e.g., affidavits from family, friends, and 
re;sponsible community representatives).~ .. 

/d. at 301: . 
. I 

The B lA 1 further states that upon review of the record. as a ~hole, a balancing of the equities and 
adverse matters must be made to determine whether di.scretioh should be favorably exercised. The 
equities tpa1 the applicant for relief must bring forward to': establish that he merits a favorable. 
exercise Of ·administrative discretion will depend. in each case on the nature and circumstances of the 
ground of exclusion sought to be waived arid on the presence pf any additional adverse matters, and 
as the ·ne'gative factors grow more serious, it becomes incwilbent upon the applicant to introduce 
additional offsetting favorable evidence. /d. at 301. 

}, 
The favorable factors in this matter are the hardships the appli~ant' s United States citizen spouse and 
child wottld face if the applicant is not granted this waiv~r. the applicant's support from the 
qualifying spo~se and his apparent lack of a criminal record. the unfavorable factor in this matter is 
the appliC,ant's accrual of unlawful presence in the United States. · -

.~ I . . - . 

Although the applicant'~ violations of the immig!ation laws capnot be condoned, the positive factors 
in·this ca~e outweigh the negative factors. Given the passage 9f time since the applicant's violations 
of immigration law, the AAO fmds that a favorable exercis~ of discretion is warranted. In these 
proceedings, the burden of establishing eligibility for the waiver rests entirely with the applicant. 

,, ' 
Section 2,91 of the Act, 8 U.S.C. § 1361. In this case, the !;lpplicant has met his burden and the 
appeal will be sustained. 

OllmllEJR: The appeal is sustained. 

· .. ' 




