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DATE:· ·· )AN 0 3· 2013 Office:- VIENNA, AUSTRIA 

IN RE: 

U.S. Dep'artmcnt of HorpCiand Security 

U.S. Citizenship ami llnmigr:ninn Services 
Office of Administr(//ive !lppeals ·MS 1()<)0 
20 Massachusetts Avenue NW 
Washington, DC: 2052'1-2090 

U.S. Citizenship · 
and Immigration 
Services 

FILE: 

APPLICATION: · .. Application- for Waiver of Grounds of Inadmissibility pursuant to section 
212(a)(9)(B)(v,). of the. Immigration and Nationality Act, 8 U.S.C. ~ 
1182(a)(9)(B)(v) .. 

ON BEHALF OF APPLICANT: 

INSTRUC:riONS: 

Enclosed please find the decision of the.' Administrative Appeals Office in your case. All of the documents 
related to this matter have b.een returne9 to the office that originally decided your case. Please he advised 
that any further inquiry that you might have con-cerning your case must be made to thatollice. 

Thank you ,· 

~l·~· 
Ron Rosenberg 
Acting Chief, Administrative Appeals Office . 

www.uscis.gov · 
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DISCUSSION: Thy waiver· appli~ation was denied by Field Office· Di'rector, Yienna,Atistria,and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

. . . . 

··The applicant is a native and citize.n;of Albania who was found to ,be inadmissible to the U•iitccl 
States pursuant to section212(a)(9)(B)(i)(II) of the Immign1tiofi and Nationality Act (the Act), 8 

.· U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United .States for. more 
than one year and seeking readmission within 10 years of his last departure from the United States . 

. The applicant seeks :a walverofinad.missibil~ty in order to reside in the United States with his U.S. 
citizen spouse and child. 

In a deci.sion, dated August 2, 2011, th~ field offic~ director found that the applicant had sh()wn 
that his inadmissibility would have afi adverse effect on his family, but that this adverse effect was · 

. no greater than would be expectyd upon the prolonged absence of a loved one due to 
inadmissibility and denied the .application accordingly. 

Ori appeal, counsel states that the applicant has established that his' spouse would suffer extreme 
hardship · ~s a result of his inadmissibility. CounseL also submits additional documentation 
regarding country CQnditions in Albania. 

. . : 

Section 212(a)(9)of the Act provides: · 

(B) ALIENS UNLA WFlJLLY PRESENT.-
: ' . 

\ 
\ 

(i) ln. general.- Any alien (other than an : alien lawfully admitted for permanent 
residence)who- . , 

(I) was unlawfully present in the United States for a period of'more than 
180 days but · less than 1 year, volunta'rily departed the United States 

· (whether or not purs1,1ant to section 244(e) prior ·to the commencement of 
· proceedings .under section 235(b )(1) .or section 240), and again seeks 
. admi.ssion within 3years of the date Of such alien's. departure or removal, or 

(II) has 'been unlawfully present in· the United States for one year or more, . .. 

and who again seeks admission within ·10 years of the· date of such alien's . 
departure or re1ttoval from the ·Uniteq States, is inadmissible. 

(ii) Con.~truction of unlawful presence.- For purposes of this paragraph, an alien 
.is deemed .to be unlawfully present in the United States if the alien is present in 
the United States after the expiration of the period of stay authorized by the 
Attor.ney General or is present in the United States withoqt being admitted or 
.paroled. . , 

(iii) E~ceptions.-
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(II) Asylees.-No period of time in which an alien has a bona fide application 
for asylum pending under section . 208 shall be taken into acc'ount in 
determinirig the period of unlawful presence in the United States under 
clause (i) unless the alien during such period was employed without . 
authorization in the United States. · 

(iv) Tolling for good cause.-ln the case of an alien who~ 

(I} . has been lawfully ~dmitted or paroled into the United States, 

. . . . . . 

(II) has filed a norifriyolous application for a change or extension of status 
before the ·date of · expiration of the period of stay authorized by the 
Attorney General, and 

(Ill) has· ·not been etnployeq without authorization in the United States 
. before or .during the •'pendency of such application, the calculation of the 

period of time specified in clause (i)(l) shall be tolled during the pendency 
of such· application, but not to exceed 120 days. 

(v) WaiveL-The Attorney General has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a United States 
citizen or of an alien )awfully admitted for permanent residence; if it is 
established to the satisfaction of the ·Attorney General that the refusal of 

· admission to · such immi.grant ali~n would · result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. No court shall have 
jurisdiction to review a decision or action. by the Attorney General regarding a 
waiver under this thius·e. · 

The record indicates tha:t the applicant entered the United States without inspection in 2001. On 
December 5, 2001 the applicant applied for asyluin. His asylum case was referred ·to an 
immigration judge and after failing to attend his . removal hearing, the applicant was ordered 
removed in abstentia on March 14, 2002. The applicant filed a Motion to Reopen this removal 
order, which was granted on March 28,· 2002. On April 9, 2003, the immigration judge denied the 
applicant's asylum application ~nd he was again ordered removed. The applicant appealed his. 
removal to the Board of lmmigra~ion Appeals (BIA); who affirmed the immigration judge's 
decision on July 23, 2004. The applicant then petitioned the Second Circuit Court Apr'leals to 
review·thedecision in his asylum <;:ase. The. Second Circuit denied his petitio·n for review. on May 
19, 2006. The applicant was. removed from the United States on April 7, 2007. The AAO ·n()tes 
that the record indicates that the a.pplicant has a period of unauthorized employment in April2002. 
The record shows that the applicant was employed as a cook from Aprill, 2002 to October 2004, 
but was not eligible to apply for employment authorization until May 4, .2002. The applicant is 
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therefore inadmissible-under sec.tion 212(a)(9)(B)(i) of the Act for havirig been unlawfully present 
in the United States. The applicant's quqlifying relative is his U.S. dtizen spouse. 

· Extreme hardship is "not a definable term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 

. . . 

10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 

. qualifying relative. 2.2 l&N Dec. 560, 565 (BiA 1999). The factors include· the presence of a lawful · 
· permanent resident or United States citizen spouse or parent in this country; the qualifying rdative's 

falnily ties outside :the :united Statt;s; the conditions in the country or countries to which the 
qualifying relative \\\Ottld relocate and 'the extent of the qualifying relative's ties in such countries; the 
financiai impact of departure from this country; and significant condition~ of health , particularl y 
when tied to an unavailability of suitable medical care in the country to which the qualifying relative 
would relocate. ld. The' Board added that npt all of the foregoing factors need be analyzed in any 
given case and ·emphasized that the list of fact~rs was not exclusive . . !d. at' 566. 

. . -

The Board has also held thatth~ common or typica'l results oftemoval and inadmissibility do not 
. constitute extreme hard!')hip; and has listed certain individual hardship factors considered coinrrwn 
rather than extreme. These factors 'include: economic disadvantage, loss of current employment, . 

. inability to maintain one's present 'standard of living, inability to pursue a chosen profc ~sion , -
.separation from family members, severing communityties, cultural readjustment after living in the 
United States for many years, cultural adjustment' of _qualifying relatives ~ho have never .lived 

···>outside the United States, inferior economic and educational opportunities· in the foreign country, 
· or inferior medical facilities in . the foreign country~ See gef?erally Matter of Cervantes-Gonzalez , 
•. 22 I&N Dec. at 568; Matter of Pilch; 21 I&N Dec. 627,632-33 (BIA 1996); Malter oflge, 20 I&N 

Dec. 880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245,246-47 (Comm ' r I 984); Matter of 
Kim, 15 I&N Dec. 88, 89~90 (BIA )974); Matter of Shaughnessy, 12 :I&N Dec. 810, 813 (BlA 
1968). 

Howeve'r, though hardships may not be extre111e when co~sidereci abstra-ctly or individuall y, t11c 
Board has made it clear that ·"[r]elevant factors, · though not extreme in themselves, must be 
considered in the 'aggregate in determining whether extreme hardship exists.'' Matter of 0-.1-0-; 
21 I&N Dec. 381 , 383 (BIA 1996) (q.uoting Matter oflge, 20 I&N Dec. at 882). The adjudicator 
"must consider the entire range offaciors ·concerning hardship in their totality and determine 
whether the combination of hardships takes the 'case beyond those hardships ordinarily associated 
with-deportation." !d. · 

The actual hards.hip associated 'with . an abstract h~rdship factor . su·ch as family separation, 
economic-disadvantage, cultural readjustment, etcetera, differs in nature and severity depending 
on the unique circumstances of each case, as does the cumulative hardship a qualifying re lative 

·experiences as a· result of aggregated individual har9ships. See, e.g., Matter of Bing Clzih Kao and . 
Mei Tsui Lin, ·23 l&N Dec. 45 , 51 (BIA 200.1) (distinguishing Matter ofPilch regarding hardship 
facecj by qualifying relatives on the· basis of variations in the length of residence in the United 
States and the ability to speak the langugge of th~ counfry. to which they would relocate) . For 
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example, though family separation has been found: to be a common result of inadmis~ibility or 
removal, ·sepanition from family livipg in the United States can also be the most important single 

. hardship factor in considering hardship in the aggregate. See Salcido-Salcido V. I.N.S.. 138 F.3d 
1292 (9th Cir. 1998)(quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); hut see 
Matter of Ngai, 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme 
hardship due to conflicting evidenc~ in the record and because applicant and spouse had been 
voluntarily separated from one another for 28 yea.',.;;). Therefore, we consider the totality of the 
circumstances in determining whether denial of admission would result in extreme hardship to a 
qualifying relative. · · : / 

The record contain~ references to h~rdship the applicant's child would experience if the waiver 
application were denied. It is noted 'that Congress did not include hardship to an alien's children 
as a factor to be con~idered in a·ssessing extreme hardship. In the present case, the applicant's 
spouse is the only qualifying relative for the.waiver under section 212(a)(9)(B)(v) of the Act , and 
hardship to the applicant's child win not be' separately considered, except as it may affect the 
applicant's spouse. · · 

The record of hardship includes: a letter from counsel, country conditions documentation, medical 
documentation, financial documentation, photographs of the applicant's life in Al~ani a, a 
statement from the_ applicant's spouse"and statements .from the applicant's spouse's family 
members. 

The AAO finds that the applicant's spouse is suffering extreme emotional and financial hardship 
as a result of being Separatedfrom the applicant. The record indicates that the applicant's spouse is 
currently raising her four year old daughter in her parents' house where she and her daughter live 
in the basement. The record . indicates that .the applicant's spouse is participating in Michigan 
welfare progr(lms, including Medicaid and the Women, Infants, and Children program (WIC), 
~arks in retail, and .earns approximately $300 every two·weeks. The record indicates that in 2010 

. the state of Michigawseized the appUcant's spouse's tax return to pay towar_d the student loans she 
· had been unable to pay. The applicant's spouse .states that she has been offered better paying 

positions at her work, but cam~ot accept because of the working hours and . her inability to find 
child care for her daughter during, that time. The record also indicates that before the applicant's 
arrest and removal the applicant and his spouse were renting an apartment of thei r own and. the 
applicant's income ·washelping tosupport them. 

The record also establishes that the applicant is suffering extreme emotional hardship as a result of . . . 
separation. Numerous medical documents in the record refer to the applicant's spouse suffering 
depression; the applicant ' s spouse saw a licensed co.tinselor in 2007, 2008, and 2010 for her 
anxiety and depression~ the applicant',s spouse's gynecologist has diagnosed her with post-partum 
depression; and the record includes documentation Of the applicant's spouse being pre~cribe d a 
psychotropic medication. The applicant, her .mother, and lier sister describe the applicant's spouse 
as being a very· happy person before her husband 1w·as removed and th,at now she is depressed; has 
no energy, experiences anxiety, and cannot control her anger. Thus, taking into consideration the 
drastic change in both the applicant's spouse's financial and. emotional states as a result of the 
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applicant's removal, we tind that the. applicant has shown that his U.S. citizen spouse will suffer 
extreme hardship as a result of separation. ' 

We also find that relocation to Albania would be extreme emotional, financial, and physical 
hardship to the applicant's spouse. The record establishes .that the applicant's. spouse was born in 
the United States, cannot speak Albanian, and, except for the applicant, has no tics to Albanian 
culture. The record shows that the agplicant has significant family ties to the Michigan area , where 
her family resides; with her mother, father, siblings, · nieces, and nephews all living in close 
proximity. The applicant's spouse states. she would'suffer emotionally if she were to separate from 
them and move to Albania with her daughter. The record also indicates that as a sales clerk the 
applicant's spouse has very little skills t() find employment in Albania, especiallybecause she docs 
not speak the language. Medical documentation in the record .establishes that the applicant's 
spouse and daughter suffer frornec'zema and psoriasis, ~hich the applicant's spouse describes as 
very painful. The applicant's spouse also suffers from a blood condition that can be dangerous· 
during a pregnancy .The applicant's spouse states that she is very concerned about the medical 
care that would be available to her . in Albania.' Country conditions documentation in the record 
indicates that Albania is o'ne of. the· poorest countr.ies in Europe, that per capita income is 

,. approximately $4,200 per year, and that the unemployment rate is 13.~2%, with almost 60% of the 
·' workforce employed in agriculture. The documentation also indicates that medical care is below 

western standards and medical facilities outside the. capital have very little capabilities. Thus, we 
find that taking together the applicant's spouse's family ties to the United States, her lack of any 
ties to Albania,· the unlikelihood that:she will find employment in Albania, the limited medical care 

. in Albania, and the fact tha:t the applicant's spouse would be relocating with a young child, the 
applicant has shown that his spouse would,suffer extreni~ hardship as a result of relocation. 

Considered in the aggregate; the applicant has establish~d that his U.S. citi2:en spouse would face 
extreme hardship ifthe ·applicant's waiver request is denied. 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
discretionary. factor to be considered. Matter of Mendez-Moralez, 21 l&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
~aiver of inadmissibility is warranted·in the exercise of discretion. /d. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent resident mu.st be balanced with the social and . . . 

humane considerations presented on his behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests. of this country. /d. at 300. 

The favorable factors in the applicant's case include the hardship the applicant's U.S. CIIIzen 
spouse an·d child are suffering in his absence; the lack of any criminal record in the United States; 
and, as attested to by. his spouse qnd his mother-in~l~w, the applicant's attributes as a loving 

. husband and generous person. The unfavorable factors include the applicant's unlawful entry into 
the United States, his unlawful residence and unauthorized employment in the United States, and 
his failure to comply with his final removal order. 

'' \ 
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Although the applicant's ~iolatio'ns ofimrnigratio~law cannot be condoned, the positive l~1ctors in 
this case outweigh the negative factors. In these proceedings, the burden of establishing eligibility 
for the waiver rests enti(ely with t~e applic;ant. . See section 291 of the Act, 8 U.S.C. § 1361. In 
this case, the applicant has met her burde.n· and the appeal will be sustained . 

. ORDER: The appeal is sustained. 
· ... 
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