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DATE: JAN . 0.3 2013 

IN RE: Applicant: 

· , ... 

Office: CIUDAD JUAREZ 

. I,J:!)~ ])¢iliirl.ilie~f. .of:ll~m.el.a~d se~uritY 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washing!,~n, pc 205~9-t090 
U.S. LltiZensrup 
and Im.m.igration 
Services 

Fll...E: 

APPLICATION,": . Application for Waiver of Grounds of Ifladmissibility under section 212(a)(9)(B)(v) of 
the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)(v) 

ON BEHALF OF APPLI¢ANT: 

INSTRUCT.IQNS: . 

Enclosed· P,te·~se. find fue ~ecision of the Administrative · Appeals Office in your case. All of the documents 
related to this matter have been retumed.to the office that originally decided your case. Please be advised that 
~ny further ~,rtq~iry tha~ you might have concerning your case must be made to that office. 

if you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
inform~tioil that you ~ish to have considered~ you may .file a motion . to reconsider or a motion to reopen in 
accordance wit~ 'the instructions on Fcirm I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requifements ·for filing such a motion .can be found at 8 C.F .R § 103.5. Do not file any motion 
~irectly w~t~ t~e. A,AO. Please be awaie that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days· of the depision that the motion seeks to reconsider or reopen. 

. . . ~ . : . ' . ~ ~ ,,_:. ' ·. ' . ·-, )' ... ; 

Thank you,. : .: . 
---;· 

~·/~ . . . . a ·~· · · . . . . . ' . 
. . . ;•· ~- . 

.. . 

Ron Rose~~rg . 
Acting Chief,f.:dn1~~istrlJ,tive Appeals Office 

4 ' ,_- 1 ' ' . -

,.; 

...... 
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DISCUSSION: T~F waiver · applic~tion was deni~d by the Field Office Director, Ciudad Juarez, 
Mexico, and ~~ now qefore the Administrative App~als Office (AAO) on appeal. The appeal will be 
dismissed. · · · " · 

' 
The recqtd reflects that the applicant is a native and citizen of Mexico who entered the United States 
without authorizatioh in February 1998 arid did not depart the United Sates until September 2010. 
The applicant was · thus found to be inadmissible· to the United States pursuant to s~ction 
212(a)(9)(B)(i)(ll) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in 
the Uq.ited Sta~e~ for more than one year. The applicant does not contest this finding of 
inad111issibility. Rather, she s·e"el~s a waiver of inadmissibility under section 212(a)(9)(B)(v) of the 

· Act, ·sl).S.C. § U82(a)(9)(B)(v), in ()rder to reside in the United States with her U.S. citizen spouse. 

The field office director concluded ~at the applicant had failed to establish that extreme hardship 
would by iwpdsed on a qualifying relative and denied the Application for Waiver of Ground of 
Inadmissib~lity(Form 1-601) accordingly. Decision' of the Field Office Director, dated February 23, 

. 2012. . 

' 

In support of the appeai, the applicant submits · ~e Form I-290B, Notice of Appeal, medical 
documentation pertajning to the applicant's spouse's mother and a letter from the applicant's spouse. 
The entire record was reviewed and considered in rendering this decision. 

Section 212(a)(9)(B) of the Act prpvides, in pertinent part: 

Alie~s Unlawfill~y Present.-

. (i) In general. - Any alien (other · than an alien lawfully admitted for · 
· · ·::. ~ermanep.t re~idence) who- . 

• • " r " 

(II) has been Unlawfully present in the United States 
for one year or more, and who again seeks 

. admission :within 10 years of the date. of such 
alien's departure ot removal from the United 
States, is iriadmissible. 

(v) Wa:iver. - The Attorney General. [now the . Secretary of Homeland 
.. Secudty (Secretary)] has sole discretion to waive clause (i) in the case of an 

, · ... · .immi~ant who is the 'spouse or son or daughter of a United States citizen or 
· · · of a,n alien lawfully admi~ted for pednanent residence, if it is established to 

·· . the ~atisfaction of 'tlj.e Attorney General (Secretary) that the refusal of 
' admi~sion to such immigrant alien would result in extreme hardship to the 

. · . . citizen or .lawfully resident spouse o(parent of such alien ... 
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To begin, ir{his d,edsion the field office director notes that the applicant is also inadmissible to the 
Up~ted States imder section 212(a)(6)(C)(i) of the Act, for fraud or willful misrepresentation. The 
fiel~ offic~ ~4"ector outlines that the ~pplicant was denied a visa in Mexico City in November 1997 
becaus·e it w'a~ d,etermined that she· had misrepresented · a material fact in an attempt to gain an 
immigration be:p.efit.. /d. at 3. On appeal, counsel contends that the applicant never applied for an 
immigrantvisa in 1997 and thus, she is not subject to section 212(a)(6)(C)(i) of the Act. See Form I-
290B, dated March 16, 2012. The record does not contain arty documentation establishing the field 
office directo~;s fmding that the applicant is subject to section 212(a)(6)(C)(i) of the Act. 
Neverthel~~~·· becau~e the applicant is inadmissible under section 212(a)(9)(B)(i)(II) of the Act and 
demonstrating' eligibility _for a waiver imder section 212(a)(9)(B)(v) also satisfies the requirements 
for a waiver for fraud or willful misrepresentation under section 212(i) of the Act, the AAOwill not 
determine whether the applicant is also inadmissible under section 212(a)(6)(C)(i) of the Act. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent on a showing that 
the bar to -adniission imposes extreme hardship ori a qualifying relative, which includes the U.S; 
citizen or lawfully resident spouse or parent of the ~pplicant. The applicant's U.S. citizen spouse is 
the only quaHfymg relative in this case. H¥dship to the applicant or herhusband's niother or son 
can be con~iqered only insofar as it results in hardship to a qualifying relativy. If extreme hardship to 
a qualifying ielative is established, the applicant is statutorily eligible for a waiver, and US CIS then 
a~sesses wQ.ether a favorable exercise of discretion is warranted. See Matter of Mendez-Moralez, 21 
I&N Dec. 296,301 (BIA 1996). 

Extreme iuu;dship is "not a defm~ble term of fixed and inflexible content or meaning," but 
"necessarily depends upon the facts and circumstances peculiar to each case." Matter of Hwang, 
10 I&N Dec. 448, 451 '(BIA 1964). In Ma,tter of <;ervantes-Gonzalez, _the Board provided· a list of 
factors it deeined relevant in deterrllining whether an alien has established extreme hardship to a 
qualifying relative. 22 ~&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permane~t resident or United States citizen spouse or parent in. this country; the qualifying relative's 
family ties outside the United States; the conditions in the country or countries to which the qualifying 
relative would relocate and the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate.· 
/d. The Board added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. /d. at 566. . 

.... : . .~. 

. . . 

The Board hlits also held that the common or typical results of removal and ·inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered common 

.· ~ . _: ,. ' .. - . 
rather than ex~etne. These factors include: economic disadvantage, loss of current employment, 
inability tq maintain one's present. standard of living, inability to pursue a chosen profession, 
separatio11 Jfqril family members, severing community ties, cultural readjustment after living in the 
Un~ted ~i'!.t¢s~ for many years, cultural adjustment of qualifying relatives who have never lived 
outside the.United States, inferior economic and educational opportunities in the foreign country, or 

. , inferto~ m~di~a,l facilities in the foreign country. · See generally Matter of Cervantes-Gonza~ez, 22 
I&N Dec. aJ 5,6~; Matter of Pilch, 21 I&N Dec. 627,632-33 (BIA 1996); Matter of Ige, 20 I&NDec. 
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880, 883 (BIA 1994); Matter of Ngai,, 19 I&N Dec . . 245, 246-47 (Comm'r 1984); Matter of Kim, 15 
I&N Dec. ~8,8~~90 (BIA 1974); Matter of Shaughnessy, ~2 I&N Dec. 810,813 (BIA 1968). 

fiowever~ though h~dships may not be extreme when considered abstractly or individually, the 
~oard has made it clear· that "[r]elevant factors, though not extreme in themselves, must be 
considered in the aggr~gate in detern1ining whether extre~e hardship exists/' Matter of 0-J-0-, 21 
I&N Dec. 381, _383 (BIA 1996) (quoting Matter of /ge, 20 I&N Dec. at 882). The adjudicator "must 
consider the entire range of factors concerning hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 

· ·deportatiqn.'·' Id. -. 

The ac~ua(~ardsh~p associated with an abstract hardship factor such as family separation, economic 
dtsadvantage; cultural readjustment, et cetera, differs in nature and severity depending on the unique 
circumstailces of each case, · ~ does the cumulative, hardship a qualifying relative experiences as a 

· result of aggreg~ted individual hardships. See, e.g., Matter of-Bing Chih Kao and Mei Tsui Lin, 23 
I&N Dec.-45, 5i (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
~elatives ·on the basis of variations in the length of residence in the United States and the ability to 
spea.k the language of the country to which they would relocate). For example, though family 
separation ~~s been found to be a common result ,of inadmissibility or removal, separation from 
family living in· the United States can also be ;the most important . single hardship factor in 

· considering hardship in the aggregate. See Salcido.-Salcido, 138 F.3d at 1293 (quoting Contreras­
Buen./i(v. ityS, 712 F.2d 401, 403 (9th· Cir. 1983));· but see Matter of Ngai, 19 I&N Dec. at 247 
. (separation of spouse and children from applicant n_ot extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another for 
28 years) . . Therefore, we consider the totality of th¢ circumstances in determining whether denial of 
adrp.ission would ~esult in extreme hardship to a qualifying relative. . 

The applicant's U.S. citizen spouse asserts that he will suffer extreme hardship were he to remain in 
~e United States ~hile the applicant continues to reside abroad due to her inadmissibility. In a 
declaratiqn he contends that he is suffering due to long-term separation from his wife. He explains 
that he in~ended for them to be together and-not be separated. In addition, the applicant's spouse 
details that qis mother is elderly and ill and he nee~s his wife to help care for her while he works. 
Further, the applic~t's spouse details that he has a child from a previous marriage, born in 1999, 
and w~eh he has to work, his wife helps care for the child and her absence is causing the child and 
4im hardship. Finally, the applicant's spouse details that he is experiencing financial hardship as a 
result of having. to support two households, one in the United State and one in Mexico. Declaration 

· and Translation from In a separate statement, the applicant's spouse details that his 
wife assisted him with the running of his bu&ihess but as a result of her residence abroad, he has been 
forced to t~e on more of the administrative taskS . and this has diminished his ability to focus on 
obtaining more work projects. Affidavit of dated July 1, 2011. 

~ . ... . . . -

To begin, ~the' record contains no supporting evidence · concerning the · emotional hardship the 
. applic~t' s spouse state~ he will experience due to long-term separation from his wife .. Nor has any 
documeJ;Itatiol} been provided establishing the hardships the applicant's spouse's son is experiencing 

. as ··a result of long-term separation from the . applicant. Moreover, no ·documentation has been 

, __ 
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provided ~sta1JFshing that the applicant's spouse is unable to travel to Mexico to visit his wife. As 
for the applicant's spouse's mother's medical conditions, including dementia, hypertension and 
aortic valve disease: it has not been. established that the applicant's _spouse's four siblings, all of 
whom resid~ in San Antonio, are unable to assist their mother should the applicant's spouse be 
unable to do sp. Going on record without supporting documentary -evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings.· Matter of SoJftci, 22 I&N Dec. 158, 
165. (Comm. 1998) (citing Matter of Treasure Craft of Galifomia, 14 I&N Dec. 190 (Reg. Comm. 
i972)). . - . . ' . 

· In regar~s to $e financial hardship referenced, no documentation has been . provided on appeal 
establishing the applicant ·spouse's . current incom~ and expenses and assets and liabilities and 
complete fin3.!1cial picture, to establish that as a result of the applicant's residence abroad, the 
applicant'sspouse is experiencing fmancial hardshjp. The AAO notes that the applicant's spouse 
owns hts own home and has operated his own lawn business for over thirty years. Nor has it been 
established ·that the ·applicant i~ unable to obtain gainful employment in Mexico, thus ameliorating 
the finartdal h~dships referenced by the applicant's spouse with respect to having to maintain two 
households: .. Finally, no documentation has been provided regarding the applicant's business to 
establish thl!t.l!S l1 result of his wife's relocation abroad, his·business is suffering to an extent that he 

· is exper~endng hardship. As noted above, assertions without supporting documentation. do not 
suffice to e·~tablish extreme hardship. 

The AAO recognizes that the applicant's spouse will _endure hardship as a result of long-term 
separation froh;} the applicant. However, his situatiop, if he remains in the United States, is typical to 
individuals separated as a, result of removal and does not rise to the level of extreme hardship based 
on the record. The AAO concludes that based Ol) the evidence provided, it has not been established 
that the applicant's U.S. citizen spouse will experience extreme hardship were he to remain in the 
United S~3:tes while the applicant continues to reside abroad due to her inadmissibility. 

The applicant's .spouse contends that he wquld experience hardship were he to relocate abroad. To 
begin, h~ e~pll!inS that he was born in the United States and has no ties to Mexico and unfamiliarity 
with the. coUiltry, culture, langtlage and customs would . cause him hardship. In addition, the 
applicant's spouse notes that he has.been self-employed fo~ over thirty years and he would not be 
able to reloc*te abroad and still maintain his ·business,. thereby causing him fmancial hardship. 
Moreover: th~ applicant's spouse details that his son, his elderly mother, his four siblings and 
numerous nieces an~ nephews· reside in the San Antonio area and long-term separation from them 
would 9ause him hardship. Fin~lly, the applicant's spouse maintains that he has a number of 

· medical conditions as a result of a severe truck accident and were he to relocate abroad, he would 
not be ·able to r~ceive effective and affordable medical treatment. Affidavit of 
datedD~c~m~ef 28,2010. · 

The record ·~stablishes that the applicant's spouse was born in the United States and has no ties to 
Mexico. Were he to relocate abroad, he would have to leave the home he has owned since 1993, 
his comrricihity, his .son, his elderly mother, his siblings and extended relatives, and his long-term 
self-employm~nt as· a lawn business operator. It has. thus been established that the applicant's spouse 

. . ~ ' . . 

--:··: 
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· · . wguld suf,f~f ~xtrell}e hai'dship · wen:~ he to relocate abroad to reside with the ·applicant due to her 
. inad~issib!lify. · · 

. ' • ··,. -. 

. . ' . . . 

W ~ can f~nd , extreme hardship warranting a waiver of inadmissibility only where an applicant has 
demonstra~ed extreme hardship to a qualifying rel~tive in the scenario of separation_and the scenario 
of r~iocation. A claim that a qualifying rela~ive will relocate. and thereby suffer extreme hardship 
C(lll easily be·tp.ade ~or purposes of the waive{even where there is no actual intention to relocate. Cf. 
Matter of lge, 20 I&N Dec . . 880, 886 (BIA 1994). Furthermore, to relocate and suffer extreme 
hardship~ where remaining the United States and being.separated from the applicant would not result 

· in extr~md,pardship, is a matter of choice and not the result of inadmissibility. /d., also cf. Matter of 
Pilch, 2i I&N Dec; 627, 632-33 (BIA 1996). As the applicant has not demonstrated extreme 
harq~hip fr~rn separation, we cannot fmd that refusal of adq_1ission would result in extreme hardship 
to the ql.l£!lify41g rel~tive in this case. 

• ~4 • • 

The record, reviewed in its entirety, does not supp<>rt a finding that the applicant's spouse will face 
extreme hardship if the applicant is unable to remain in the United States. Rather, the record 
demonstr£!tes that he will face no greater hardship than the unfortunate, but expected, disruptions, 
inconveniences, and difficulties arising whenever a spouse is removed from: the United States or is 
refused adm!~sion. There is no documentation establishing that the applicant's spouse's hardships 
are any dt~fei~nt from other families separated as ~: result of immigration violations. Although the 

. ·AAOis not msensitive to the applicant's spouse's 'situation, the record does not establish that the 
hardships h.e ·would face rise to the level of "extreme" as contemplated by statute and case law. 
Having foun<f the applicant statutorily ineligible for .. relief, no purpose would be served in discussing 
whether the _applicant merits a waiver as a matter of discretion. 

\ • · - . · . · ; . ' ( f • ' • 

In proceed.Jngs for application for ~aiver of groUnds of inadmissibility, the burden of proving 
eligibility ~eriiains entirely with the applicant. Section 291 of the Act, 8 U.S.C. § 1361. Here, the 

· app_licanthas not met that burden. Accordingly, the appeal will be dismissed. 

ORDEI{: The appeal is dismissed. · The waiver applicati~n is denied . 

. / 


