.......

U S szenshlp and lmmrgratron Services
Administrative Appeals Office (AAO)
. 20 Massachusetts Ave., N.W., MS 2090

™t B Washington, DC 20529-2090
PR ' U.S&Citiz'enshi
5 7 and Immigration
- (b)(6) . Services
Date: J AN U 7 zmat()\f‘f_rce: _GUATEIVIALA CITY, GUATEMALA v FILE:

INRE: ' : Y Applrcant |

APPLICATIONS Applrcatron for Waiver of Grounds of Inadmrssrbrhty under Section 212(a)(9)(B)(v) of the
~ Immrgratlon and Natlonallty Act, 8 US.C. § 1182(a)(9)(B)(v)

ON BEHALF OF APPLICANT

v'."
S

INSTRUCT IONS

Enclosed please fmd the decrsron of the Adrmmstratrve Appeals Office in your case. Al] of the documents related
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DISCUSSION The waiver applrcatron was demed by the Field Office Director, Guatemala City,
Guatemala, and rs now before the Admrmstratlve Appeals Office (AAO) on appeal. The appeal will be
drsmrssed :

The record reﬂects that the apphcant is a native and. citizen of Guatemala who was found to be
madmlssrble fo ‘the’ United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and
Nationality Act (the Act), 8 US.C. § 1182(a)(9)(B)(1)(II) for having been unlawfully present in the
United States; for more than one year and seeking readmission within ten years of his last departure from
the United States and section 212(a)(6)(B) of the Act, 8 U.S.C. § 1182(a)(6)(B), for failing to attend a
removal proceedmg The apphcant also was found inadmissible under section 212(a)(9)(A)(i) of the Act,
8 US.C. §1182(a)(9)(A)(1) as an alien previously removed. The record indicates that the applicant is
married to a U S. citizen and the father of three U.S. citizen children. The applicant seeks a waiver of
madmrss1b111ty pursuant to section 212(a)(9)(B)(v) of the Act, 8 U S.C: § 1182(a)(9)(B)(V), in order to -
reside in the Umted States with his spouse and children.

The Freld Ofﬁce D1rector found that no waiver was available for the applicant’s 1nadmrssrb111ty under -
section 212(a)(6)(B) of the Act and that the applicant had failed to establish that extreme hardship would -
be imposed on his qualifying relative. She denied the Application for Waiver of Grounds of
Inadmlss1b1hty (Form I- -601) accordingly. Decision of the Field Office Director, dated April 22, 2011.
The AAO notes that the Field Office Director also denied the applicant’s Application for Permission to
Reapply for. Admlss1on After Deportatron or Removal (Form I-212) in the same decision, though no
Notrce of Appeal or Motron (Form I- 290B) was filed for that application.

On appeal, the apphcant through counsel claims that the applicant’s wife and children will experience
extreme hardship should the applicant be denied admission to the United States. Counsel’s appeal brief,
attached to Form 1-290B, Notice of Appeal or Motion, filed May 18, 2011 Counsel also submits new
evidence of hardshlp on appeal ' :

The re'cord rnjcludes, but is not limited to, counsel’s appeal brief, statements from the applicant’s wife and

son, psychological documentation for the applicant’s wife, school records for the applicant’s children,

household and utrlrty bills in' English and Spanish, financial documents in English and Spanish,

~ photographs, and” documents pertaining to the applicant’s removal proceeding. The entire record was
reviewed and consrdered wrth the exoeptron of the Spanish-language documents, in arriving at a decision

- on the appeal . : '

' . Sectron 212(a)(6)(B) of the Act provrdes in pertinent part

! Pursuant to. the regulatlon at 8-C. FR § 103.2(b)(3), an applicant who submits a document in a foreign language must
‘provide a ceruﬂed Enghsh language translation of that documerit. As some of the bills and money transfer receipts are in
‘ Span_lsh and are n_ottmaccompamed by English-language translations, the AAO »\(1_11 not consider them in this proceeding.
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B Farlure to attend removal proceedlngs —Any alien who without reasonable

' * ‘cause fails or refuses to attend or remain in attendance at a proceeding to -

..determme the alien’s 1nadmlss1b111ty or deportability and who seeks admission

. to the United States ‘'within § years of such alien’s subsequent departure or
S ':.;removal is 1nadmlss1b1e

The record reﬂects that on October 15, 1992 the applicant entered the United States without inspection.
On or about March 1, 1994, the applicant filed a Request for Asylum in the United States (Form 1-589).
On April 3, 1997 an immigration judge ordered the applicant removed in absentia from the United
States. On’ or about Apnl 4, 1997, the appllcant filed a motion to reopen the immigration judge’s
decision, cla1m1ng that he attempted to attend the hearing but went to the wrong building. = The
1mm1grat10n Judge denied the apphcant S motlon to reopen on May 19, 1997.

- Counsel correctly asserts that section 212(a)(6)(B) of the Act does not apply to the applicant, because he
was placed 1nt0 deportatlon proceedings before April 1, 1997. See Adjudicator’s Field Manual, chapter
40.6. 2(b)(2)(1) Slnce the applicant was placed in deportation proceedlngs before April 1, 1997, he is not
1nadm1ss1ble under section 212(a)(6)(B)

-Section 212(a)(9) of the Act prov1des in pertrnent part:
(B) Ahens Unlawfully Present -

(1) In general -Any allen (other . than an alien lawfully admltted for
FRr T permanent residence) who-

(II) has been unlawfully present in the United States for -
one year or more, and who again seeks admission
wrthm 10 years of the date of such alien's departure or
-removal from the United States, is inadmissible.

e (111) ) Exceptions.-

~ - (II) Asylees.-No period of time in which an alien has a
- bona fide application for asylum pending under
section 208 shall be taken into account in determining
the period of unlawful presence in the United States
- under clause (i) unless the alien during such period
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P ‘_ “0 . was employed w1thout authorization in the United
B States |

- (v} - Waiver.-The [Secretary] has sole discretion to waive clause (i) in the case
“ i of an mrmrgrant who is the spouse or son or daughter of a United States
citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the [Secretary] that the refusal of
“admission to such unmlgrant alien would result in extreme hardship to -
the crtrzen or lawfully resident spouse or parent of such alien.

A waiver of 1nadm1ss1b111ty under section 212(a)(9)(B)(v) of the Act is dependent on a showing that the

bar to admission i imposes extreme hardship on a qualifying relative, which includes the U.S. citizen or
‘ lawfully resrdent spouse or parent of the applicant. Hardship to the applicant or his children can be

considered only insofar as it results in hardship to a qualifying relative. The applicant’s wife is the only
~ qualifying relatlve in this case. If extreme hardshlp to a qualifying relative is established, the applicant is
statutorily e11g1ble for a waiver, and United States Citizenship and Immigration: Services (USCIS) then
assesses whether 4 favorable exercise of drscretlon is warranted. See Matter of Mendez-Moralez, 21 I&N
Dec. 296, 301 (BIA 1996) '

Extreme hardshrp is not a deﬁnable term of fixed and inflexible content or meanmg, > but “necessarily
:depends upon the facts and circumstances pecuhar to each case.” Matter of Hwang, 10 I&N Dec. 448,
451 (BIA 1964) In Matter of Cervantes-Gonzalez, the Board of Immigration Appeals (Board) provided a
list of factors, it deemed relevant in determmmg whether an alien has established extreme hardship to a
qualifying relatlve . 22 1&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent : resrdent or United States citizen spouse or parent in this country; the qualifying relative’s family
ties outside the Umted States; the conditions in the country or countries to which the qualifying relative
would relocate and the extent of the qualifying relative’s ties in such countries; the financial impact of
departure from thrs country, and significant conditions of health, particularly when tied to an unavailability
of suitable medrcal care in the country to which the qualifying relative would relocate. - Id. The Board
- added that niot all of the foregomg factors need be analyzed in any given case and emphasized that the list
of factors was not exclus1ve Id. at 566

The Board has also held that the common or typical results of removal and inadmissibility do not
constitute extreme hardship, and has listed certain individual hardship factors considered common rather
_ than extreme. - These factors include: economic disadvantage, loss of current employment, inability to
maintain one’s present standard of living, inability to pursue a chosen professron separation from family
members, severing commumty ties, cultural readjustment after living in the United States for many years,
cultural adjustment of qualifying relatives: who have never lived outside the United States, inferior
economic and educat10na1 opportunities in the foreign country, or inferior medical facilities in the foreign
country. See generally Matter of Cervantes-Gonzalez, 22 1&N Dec. at 568; Matter of Pilch, 21 1&N
Dec. 627 632 33 (BIA 1996) Matter of Ige 20 1&N Dec. 880, 883 (BIA 1994); Matter of Ngal 19 I&N
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Dec 245 246 47 (Comm r 1984); Matter of Kim, 15 1&N Dec. 88, 89-90 (BIA 1974); Matter of
Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968).
However though hardshlps may not be extreme when considered abstractly or individually, the Board
has made it clear that “[r]elevant factors, though not extreme in themselves, must be considered in the
aggregate in determmmg whether extreme hardshlp exists.” Matter. of 0-J-O-, 21 1&N Dec. 381, 383
(BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). The adjudicator “must consider the entire
* range of factors concerning hardship in their totality and determine whether the combination of hardships
takes the case: beyond those hardshrps ordinarily associated with deportation.” Id.

.The actual hardshlp assocrated with an abstract hardship factor such as famrly separation, economic
dlsadvantage cultural readjustment, et cetera “differs in nature and severity depending on the unique
circumstances of each case, as does the cumulatlve hardship a qualifying relative experiences as a result
of aggregated 1nd1v1dual hardships.- See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23 1&N Dec.
45, 51 (BIA 2001) (dlstmgulshmg Matter of Pilch regarding hardship faced by qualifying relatives on the
basis of variations in the length of resrdenoe in the United States and the ability to speak the language of
the country to which they would relocate) For example, though family separation has been found to be a
common result of lnadmlssrbrhty or removal separatlon from family living in the United States can also
be the most - unportant single hardship factor in considering hardship in the aggregate. See Salcido-
Salcido, 138 F 3d at 1293 (quotmg Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see
Matter of Ngaz 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme
hardshrp due to conﬂrctrng evidence in the record and because applicant and spouse had been voluntarily
separated frorn one another for 28 years). Therefore, we consider the totality of the circumstances in
determining whether denial of admission would result in extreme hardship to a qualifying relative.

As noted abdve, the record reflects that on October 15, 1992, the applicant entered the United States
without inspection On or about March 1, 1994, the applicant applied for asylum. On April 3, 1997, an
immigration judge ordered the applicant removed in absentia from the United States. After the
applicant’s motion to reopen the immigration judge’s decision was denied, he appealed the immigration
judge’s decrsron to the Board. The Board drsmrssed his appeal on June 5, 2000 On November 4, 2008,
the apphcant was removed from the Umted States

Under sectlon 212(a)(9)(B)(111)(II) of the Act, no period of time in which the applrcant has a bona fide

asylum apphcatlon pendmg shall be taken into account in deterrmmng the period of unlawful presence in

the United States, unless the applicant was employed without authorization. The applicant accrued over

ong year of unlawful presence between June 6, 2000, and November 4, 2008. The applrcant is, therefore,

in the Unrted States for'a perlod of more than one year, and he seeks admlssron within ten years of h1s
‘ departure from the Un1ted States. The applrcant does not contest his madmlssrblhty

The record contalns references to hardshrp the applicant’s children would experience if the waiver
apphcat1on were denied." It i is noted that Congress did not include hardship to an alien’s child as a factor
to be consrdered m assessmg extreme hardshlp In the present case, the applrcant’s spouse is the only
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' quahfylng relatlve for the waiver under section 212(a)(9)(B)(v) of the Act, and hardship to the applicant’s
children will not be separately considered, except as it may affect the applicant’s spouse.

Concemlng the appllcant s wrfe ] hardshlp if she were to relocate to Guatemala, in her affidavit dated.
June 16, 2010 the applicant’s wife states that she and their children have assimilated to the American
lifestyle and that éven though she was born in Mexico, all of her immediate family resides in the United
States; she - has no ties to Guatemala. In his appeal brief dated May 12, 2011, counsel states the
,apphcant S wlfe has never visittd Guatemala. The applicant’s wife also states that economic
opportunities are limited in Guatemala, and their children would be deprived of an American education.
Moreovet, she states it “would be like a death sentence” for her and their children to join the applicant in
Guatemala because of the gang violence there, and they would be targets for criminals.

The AAO acknowledges that the appllcant’s wife is a U.S. citizen, and that relocation abroad would
involve some: hardshlp However, even though the applicant’s wife has resided in the United States for
many years, no evidence has been submltted showing that she does not speak Spanish, the primary
language of Guatemala Additionally, the record does not contain documentary evidence showing that
the applicant’s wife would be unable to obtain employment in Guatemala. Regarding the hardship that
the applicant’s children may- experience in Guatemala, they are not qualifying relatives under the Act,

and the applrcant has not shown that hardshlp to their children would elevate his wife’s challenges to an
extreme level. Moreover, though the AAO acknowledges the security concerns in Guatemala, the
apphcant farled to submit any country-condltlons documents to support a claim of extreme hardship to
his wife should she join him in Guatemala. Therefore, based on the record before it, the AAO finds that,

consrdermg the potentral hardshlps in the aggregate the applicant has farled to establlsh that hrs wife
would suffer extreme hardshrp if she relocated to Guatemala. '

Regardmg the hardshrp caused by their separation, the applicant’s wife states she is under an “immense
amount of stress.” In her affidavit dated May 13, 2011, the applicant’s wife states she is so stressed and
depressed that sometrmes she does not eat,'and she gets dizzy. In his statement dated June 14, 2010,
licensed socral worker . dlagnoses the applicant’s wife with depression. The applicant’s wife
states their chrldren S suffenng also affects her. Additionally, she states it is difficult being a single
mother, and s_he does not “think [she] can move forward on [her] own” as a single mother of three.

The applicant’s wife states the applrcant is a “loving father” to their children, and they are “very attached”
to each other. . Mr. indicates that the appllcant s immigration situation is affecting their children.
‘In an updated statement dated May 9, 2011, Mr. ’ reports that the applicant’s children are showing
symptoms of depressron and disruptive behavior. The oldest son spends time “with the wrong crowd”
~ and receives. poor grades, -and the two .youngest children are “exhibiting signs of abandonment and
depression.”. - Documentation in the record establishes that the applicant’s oldest son is failing classes, and
he has a negatlve attrtude in class. The apphcant s wife states their oldest child is rebelling and he needs a
~ “male figure in his life.” She claims that she feels like she is losing their son, and she is desperate. In his
statement, the apphcant’s son states he looks up to the applicant and it has been difficult growing up
w1thout hiin; he is angry and misses him. Mr. states if the applicant were in the Unlted States, his
- wife could focus more on therr children.
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The appli‘cant’“s""{avi'fe claims that with the applicant, they provided all the necessities for their family, but

" she cannot survive without the applicant’s financial contribution to the household. Mr. indicates

that the applrcant s wife is suffermg ﬁnanc1ally by trying to support their family in the United States and

the applicant in Guatemala. Documentation in the record establishes that the applicant’s wife has been

late paying her bills. She states she has to work long hours to pay her bills, but it takes away time from

their chlldren The applicant’s son states his mother is pushing her limits with the hours she works. .The

- applicant’s wife states that if the applicant remains in Guatemala, she would have.to support him, because

* employment - opportumtres are limited. - Counsel states the applrcant has been unable to find stable

employment in Guatemala. Additionally, the applicant’s wife states it would be expensrve to visit the
applicant in Guatemala and she cannot afford to take the time off from work. '

The AAO acknowledges that the applrcant s wife is sufferlng emotional and financial hardship due to her’
separation from the applicant. The AAO finds that when the applicant’s wife’s emotional and financial
issues are consrdered in combination with the hardships that usually result from separation of a spouse,
and the effect of their chrldren s hardship on the applicant’s wife, the applicant has established that his
wife is expenencrng extreme hardshlp in the Umted States in his absence. :

. We can f1nd extreme hardshrp warranting a waiver of 1nadmrssrb111ty only where an applrcant has
demonstrated extreme hardship to. a qualifying relative in the scenario of separation and the scenario of
~_relocation. Al clarm that a quallfylng relative will remain in the United States and thereby suffer extreme
. ‘hardshrp as a. consequence of separation can easily be made for purposes of the waiver even where there
" is no intention to separate in reality. See Matter of Ige, supra at 886. Furthermore, to separate and suffer
extreme hardshlp, where relocating abroad with the applicant would not result in extreme hardshrp, isa
matter of choice' and not the result of inadmissibility. Id., see also Matter of Pilch, supra at 632-33. As
the applrcant has not demonstrated extreme hardship from relocation, we cannot find that refusal of
admrssron would result in extreme hardshrp to the qualrfymg relative in this case.

In proceedrngs for applrcatron for waiver of grounds of 1nadmrssrb111ty under section 212(a)(9)}B)(v) of
" the Act, the burden of proving eligibility remains entirely. with the applicant. See section 291 of the Act,
- 8US.C.§ 1361 Here the applicant has not met that burden. Accordrngly, the appeal will be dismissed.

ORDER: ’ The appeal 1s dlsmlssed



