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Enclosed please f1nd the decrsron of the Admrnrstratlve Appeals Office in your case. All of the documents related
to thlS matter have been returned to the office that originally decided your case. Please be advised that any further
1nqu1ry that you mrght have concemmg your case must be made to that office.
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Ron Rosenberg ’ '
Actrng Chief, Admrmstratlve Appeals Offrce



it

(b)(6)
Page2 ' ’

DISCUSSION The warver appllcatron was denied by the Actrng Field Offrce Drrector Chlcago
Hlinois, and is now before the Admrnrstratrve Appeals Office (AAO) on appeal. The appeal will be
sustained. , _ »

The record reflects that the applicant i is a native and citizen of Mexico who was found to be inadmissible
to the United States pursuant to 212(a)(9)(B)(i)(I) of the Immigration and Nationality Act (the Act), 8
US.C. § 1182(a)(9)(B)(1)(I) for having been unlawfully present in the United States for more than 180
days but less than one year and seeking readmission within three years of his last departure from the
~ United States. The record indicates that the applicant is the son of a lawful permanent resident of the
United States, he is married to a U.S. citizen, and he is the father of two U.S. citizen children. He is the
beneficiary of an approved Petition for Alien Relative (Form 1-130). The applicant seeks a waiver of
1nadmrssrb111ty pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v) in order to
reside in the Umted States with h1s spouse and children. ‘

The Actlng F1eld Ofﬁce Dlrector found that the applicant had farled to establish that extreme hardship
would be 1mposed on the applicant’s qualrfylng relative and denied the Application for Waiver of
Grounds of Inadmissibility (Form I- 601) accordrngly Decision of the Acting Field Ofﬁce Director,
dated October 25 2011

On appeal the applrcant through counsel asserts that the Actlng Field Office Director “erred by failing
to consider all”relevant factors pertaining to hardship” to the applicant’s. wife. Form I-290B, Notice of
Appeal or Motzon filed November 23,2011. :

The recor_d includes, but irs" not limited to, counsel’s appeal brief; affidavits from the applicant, his wife,
and his father-in-law; medical documents for the applicant and the applicant’s children; employment
documents for the appiicant and his wife; financial documents; photographs; and country-conditions
documents on Mexrco The entire record was reviewed and consrdered in arriving at a decision on the
appeal :

Section 212(a)(9) of the Act provrdes in pertrnent part that
(B) Ahens Unlawfully Present -

(1) ‘, iIn general. -Any alren (other than an alien lawfully admitted for
- permanent resrdence) who- .

- (I) was unlawfully present in the Unrted States for a
s s ’penod of more than 180.days.but less than 1 year,
- voluntarily departed the United States (whether or not

- . pursuant to section 244(e)) prior to the commencement of
proceedings under section 235(b)(1) or section 240, and

. again seeks admission within 3 years of the date of such
alren s departure or removal '
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is inadmissible.

(v) ~ Waiver.-The [Secretary] has sole discretion to waive clause (i) in the case

- of an immigrant who is the spouse or son or daughter of a United States citizen

" or of an alien lawfully admitted for permanent residence, if it is established to

4 'the satisfaction of the [Secretary] that the refusal of admission to such immigrant

- ahen would result in extreme Mhardship to the citizen or lawfully res1dent spouse
or parent of such ahen

A waiver of 1nadm1SS1b111ty under section 212(a)(9)(B)(v) of the Act is dependent on a showmg that the
bar to admission 1mposes extreme hardship on a qualifying relative, which includes the U.S. citizen or
lawfully resrdent spouse or parent of the applicant. Hardship to the applicant or his children can be
considered only insofar as it results in hardship to a qualifying relative. The applicant’s wife and father
are the only qualrfyrng relatives in this case. However, the record does not contain any evidence that the
applicant’s father is suffenng any hardship.” If extreme hardship to a qualifying relative is established,
the applrcant is statutonly eligible for a waiver, and United States’ Citizenship and Immigration Services
(USCIS) then assesses whether a favorable exercise of d1scretron is warranted See Matter of Mendez-
’Moralez, 21 I&N Dec 296, 301 (BIA 1996).

Extreme hardshlp 1s not a deﬁnable term of fixed and mﬂexrble content or meaning,” but “necessarily
depends upon t the facts and circumstances peculiar to each case. . Matter of Hwang, 10 I&N Dec. 448,
451 (BIA 1964) In Matter of Cervantes-Gonzalez, the Board of Immigration Appeals (Board) provided a
list of factors it ‘deemed relevant in determining whether an alien’ has established extreme hardship to a
qualifying relatlve 22'1&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent resident or United States citizen spouse or parent in this country; the qualifying relative’s family
ties outside the Uhited States; the conditions in the country or countries to which the qualifying relative
would relocite and the extent of the -qualifying relative’s ties in such countries; the financial impact of
departure from this country; and significant conditions of health, particularly when tied to an unavailability
of suitable medlcal care in the country to which the quahfylng relative would relocate. Id. The Board
added that not all of the foregomg factors need be analyzed in any g1ven case and emphasized that the list
of factors was not exclusrve Id. at 566.

The Board has also held that the common or typical results of removal and inadmissibility do not
~ constitute extreme hardshrp, and has listed certain individual hardshlp factors considered common rather
than extieme. These factors include: economic disadvantage, loss of current employment, inability to
maintain one’s present standard of living, inability to pursue a chosen profession, separation from family

- - members, severing community ties, cultural readjustment after hvmg in the United States for many years,

cultural adjustmerit of (qualifying relatives who have never lived outside the United States, inferior
economic and educational opportunities in the foreign country, or 1nfer10r medical facilities in the foreign
country. See generally Matter of Cervantes-Gonzalez, 22 1&N Dec. at 568; Matter of Pilch, 21 1&N
Dec 627, 632 33 (BIA 1996) Matter of Ige, 20 I&N Dec. 880, 883 (BIA 1994) Matter of Ngai, 19 1&N
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Dec. 245, 246 47 (Comm r 1984), Matter of Kim, 15 1&N. Dec. 88 89-90 (BIA 1974) Matter of
Shaughnessy, 12 1&N Dec 810, 813 (BIA 1968).

‘ However, though‘ "har“dshlps may not be extreme when considered abstractly or individually, the Board
has made it clear that “[r]elevant factors, though not extreme in themselves, must be considered in the
aggregate in determining whether extreme hardship exists.” Matter of O-J-O-, 21 1&N Dec. 381, 383
(BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator “must consider the entire
range of factors concerning hardship in their totality and determine whether the combination of hardships
takes the case beyond those hardshlps ordinarily assoc1ated with deportatlon ” Id.

The actual hardshlp assoc1ated with an abstract hardship factor such as famlly separation, economic
disadvantage, cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a result
of aggregated md1v1dua1 hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23 1&N Dec.
45,51 (BIA 2001) (dlstmgulshmg Matter of Pilch regarding hardshrp faced by qualifying relatives on the
basis of variations in the length of residence in the United States and the ability to speak the language of
the country to which they would relocate). For example, though family separation has been found to be a
common result of inadmissibility or removal, separatlon from family living in the United States can also
be the most nnportant single hardship factor in considering hardship in the aggregate. See Salcido-
Salcido, 138 F.3d at 1293 (quoting Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see
Matter . of Ngaz 19 I&N Dec. at 247 (separation of spouse and children from applicant not extreme
hardship due to. conﬂlctlng evidence in the record and because applicant and spouse had been voluntanly
separated from one another for 28 years). Therefore, we consider the totality of the circumstances in
determining whether demal of admission would result in extreme hardshlp to a qualifying relative.

In the present appllcatlon, the record indicates that on May 19, 1993, the applicant entered the Unlted
States withotit mspectlon On September 12, 1997, the applicant filed an Application to Register
Permanent Res1dence or Adjust Status (Form I1-485). In September 1997 the applicant departed the
“United States In March 1998, the applicant was admitted to the United States, pursuant to a grant of
advance parole to resume his application for adjustment of status. On September 15, 1998, the
apphcant s Form 1-485 was denied. On April 3, 1999, the applicant departed the United States. In July
1999, the appllcant reentered the United States without inspection, and he has not departed since that
time. - :

The appllcant ‘was found to have accrued unlawful presence from April 1, 1997 until September 12,
1997, and from September 16, 1998 until April 3, 1999. However, in Matter of Arrabally and
Yerrabelly, 25 I&N Dec. 771 (BIA 2012), the Board held that an alien who leaves the United States
temporarily pursuant to advance parole under section 212(d)(5)(A) of the Act does not make a departure
" from the United States within the meaning of section 212(a)(9)(B) of the Act. Here, the appllcant
obtained advance parole under section 212(d)(S)(A) of the Act, temporarily left the United States in
‘September. 1997 pursudnt to that grant of advance parole, and was paroled into the United States to
pursue a pendmg apphcatlon for adjustment of status. In accordance with the Board’s decision in Matter
of Arrabally, thé applicant did not make a departure from the United States for the purposes of section
212(a)(9)(B) of the Act and his unlawful presence from April 1, 1997 until September 12, 1997 w111 not
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be considered. However, the apphcant subsequently did accrue over 180 days but less than one year of
unlawful presence between September 16, 1998, the day after hrs Form I485 was denied, until his
| departure on Apr11 3, 1999,

In his appeal bnef ﬁled Decernber 23 2011, counsel clarms that based on the Chicago District Office’s
interpretation of section 212(a)(9)(B)(i)(I) of the Act, the applicant “is no longer subject to the bar of
inadmissibility.” Counsel states that during its meeting with AILA on January 20, 2011, the Chicago
District Office announced that they “will no longer require that the individual accrue the necessary 3/10
years outside of the Umted States before seeking admission.” However, for this to apply, the individual
~ must have reentered the . United States lawfully, such as a parolee and remained in legal status during this
period of time. "The apphcant in the present case began accruing unlawful presence when his Form 1-485
~was demed "Counsel also states that the three-year bar was triggered on April 3, 1999, and more than
three years have passed since that date. The AAO agrees that the applicant’s last departure from the
United States was more than three years ago; however, the applicant has not satisfied the three-year
period of 1nadmtss1b111ty stated in section 212(a)(9)(B)(i)(I) of the Act. The AAO finds that allowing an
alien to serve any portion of the period of inadmissibility in the United States while simultaneously
accruing additional unlawful presence would reward recidivism and is contrary to well-established
prmcrples of statutory ‘construction :and the congressronal intent underlying the creation of section
212(a)(9) of the Act. :'Matter of Rodarte-Roman, 23 1&N Dec. 905, 909 (BIA 2006), followed.
Accordrngly, the apphcant remains inadmissible to - the - Umted States pursuant to  section
212(a)(9)(B)(1)(I) of the Act. ' '

~The record contams references to hardshrp the applicant’s chrldren would experience if the waiver
application were denied. It is noted that Congress did not include hardship to an alien’s child as a factor
to be considered in assessing extreme hardship. In the present case, the applicant’s spouse and father are
the only qualifying relatives for the waiver under section 212(a)(9)(B)(v) of the Act, and hardship to the
applicant’s. chrldren will not be separately considered, except as it may affect the applicant’s spouse and
- father. However, as noted above, the record does not contain evidence that the appllcant s father is
suffermg hardshrp ' - :

In her affrdavrt dated July 23 2010, the apphcant s wife states all of her family, mcludmg her father and
siblings, are in the United States. She states her father lives near them, and she helps take care of him.
She states thetr daughter suffers from a heart condition, and in the United States, she receives good
- medical care and Tealth insurance through the State of Illinois. Addrtronally, she states their son sees a
neurologrst for his speech problems. She clarms that finding doctors in Mexico to treat their children
would be “difficult and extremely expensive,” and they could not afford medical care. She also states that
it would be dlffrcult to ﬁnd work in Mexico. ' '

In his affldaV1t dated July 23, 2010, the apphcant states if they return to Mexico, they will reside in
 Zacatecas; however, the conditions there will cause his wife “great hardship.” In addition to the violence
 they could face; he claims that his family home in Mexico is “dirty and terrible.” The applicant’s wife
states the condltrons where they would have to relocate in Mexico “are absolutely deplorable.” Counsel
states the Actmg Field Office Director’s position that the applicant and his family could relocate to
'another place 1n Mexrco is unreasonable because he is from Zacatecas and it is the only place he has
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- family and knows. The' applicant states that Zacatecas is unsafe. The AAO notes that on November 20,
2012, t'he'D'epartment' of State issued a travel warning to U.S. citizens about the security situation in
Mexico.. The warning states that “the Mexican government has been engaged in an extensive effort to
counter [Transnatlonal Cnmmal Organizations (TCO)] which engage in narcotics trafficking and other
unlawful activitiés throughout Mexico.... [C]rlme and violence are serious .problems throughout the
country and can occur anywhere.” The warning also states U.S. citizens have been the victims of
“homicide, gun battles, kldnappmg, carjacklng and highway robbery, and the rise in “kidnappings and
disappearances - throughout Mexico is of particular concern.” In particular, the warning states non-
essential travel to Zacatecas should be deferred, as certain regions in the state are “particularly dangerous”
and insecure.. There appears to be “a surge in observed TCO activity.”

Based on her safety concerns in Mexrco her minimal t1es to Mex1co her separation from her famlly in
the United States including her father who she helps take care. of; her concern with their children’s
medical issues and possible disruption of their treatments; the difficulties with raising their children in
Mexico; and her 11m1ted employment prospects, the AAO finds that the apphcant s wife would suffer
extreme hardshlp 1f she were to join the applicant in Mexico.

Regardmg the hardshlp that would be caused by their separatlon in his affidavit dated July 23, 2010, the
apphcant’s father-in-law states his daughter has been “going through a difficult time recently,” and she is
“scared and worried” about the applicant’s immigration situation. Additionally, the applicant’s wife
states the apphcant was in a serious work accident; she worries that he will not receive the treatment he
needs in Mexrco and w111 be unable to fully recover. '

The apphcant’s w1fe states the1r daughter “has a heart problem that requires monitoring and [their] son
has a speech problem.” Medical documentation shows that the applicant’s daughter is being treated for a
- ventricular septal defect and their son has speech problems. The applicant’s wife states she is stressed,
anxious, and. affected on a daily basrs by her children’s medical conditions, because their “problems are
‘ [her] problems Counsel states the “health of the children greatly affects [the applicant’s wife’s] life as
~ their mother. * "The applicant’s wife states she is able to give their children “the close attention they
" require” only becduse the applicant works to pay all the household expenses. She states that being a
single mother w1ll cause her “unbearable hardship.” Additionally, she states their chlldren love the
applicant very much and would be dlstraught w1thout him.”

Counsel states the applicant’s wife wrll suffer ﬁnanc1al hardshlp without the applicant’s presence because

he is the sole provrder for the family. The applicant’s wife claims that she is a housewife and completely
depends on the apphcant s income. The applicant states his wife has not worked “in many years,” after
suffering depresswn when her mother passed away. The applicant’s wife states that she has not worked
for six years, and havmg to find job and childcare for their children “will be too much for [her] to bear”
and she will 80 bankrupt Counsel states the applicant’s wife “will most likely not earn enough to stay
above the poverty level.” The applicant’s father-in- law clalms that his daughter and the apphcant “lost
their house and are struggllng to make it.” « S

The AAO ﬁnds that when the applicant’s spouse’s hardships are cons1dered in the aggregate, specifically
her ﬁnan(:lal "1sﬁsues havmg to care for their children alone, and the effect of her children’s hardship on her
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emotlonal and mental state, the record establishes that the apphcant s wife would face extreme hardship if
she remalned in the United States in his absence. Accordingly, the applicant has established extreme
hardshrp toa qualrfyrng relative under section 212(a)(9)(B)(v) of the Act.

The AAO addltlonally finds that the applicant merits a waiver of inadmissibility as a matter of discretion.
In discretionary hatters, the alien bears the burden of proving eligibility in terms of equities in the United
States which are not outwerghed by adverse factors. See Matter of T-S-Y-, 7 1&N Dec. 582 (BIA 1957).
R
Ini evaluatlng whether sectron 212(h)(1)(B) rehef is warranted in the exercise of drscretlon
_ the' factors adverse to the alien include the nature and underlylng circumstances of the
; ,exclus1on ground at issue, the presence of additional significant violations of this
country’s immigration laws, the existence of a criminal record, and if so, its nature and
'seriousness, and the presence of other evidence indicative: of the alien’s bad character or
undesrrabrhty as a permanent resident of this country. - The favorable considerations
mclude family tres in the United States, residence of long duration in this country
'(partlcularly where alien began residency at a young age), evidence of hardship to the
-alien’ and his famrly if he is excluded and deported, service in this country’s Armed
"Forces a history of stable employment, the existence ‘of property or business ties,
evidence of value or service in the community, evidence of genuine rehabilitation if a
crrmrnal record exists, and other evidence attesting to the alien’s good character (e.g.,
» affldayrts from’ famrly, friends and responsible community representatives). ’

See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996). The AAO must then “balance the

“adverse factors evidencing an alien’s undesirability as a permanent resident with the social and humane

. considerations presented on the alien’s behalf to determine whether the grant of relief in the exercise of
discretion appears to be in the best mterests of the country ”Id. at 300 (Citations omitted). -

The adverse factors in the present case 1nclude the applicant’s entry without inspection, unlawful
presence, and unauthorlzed employment. The favorable and mitigating factors are the applicant’s U.S.
citizen wife and chlldren the extreme hardshlp to his wife and children if he were refused admlssron and
his hlstory of paymg taxes. -

The. AAO frnds that. although the unmrgratlon violations committed by the applicant are serious , and
cannot be condoned when taken together, the favorable factors in the’ present case outweigh the adverse
factors, such that a favorable exercise of discretion is warranted Accordmgly, the appeal will be
sustarned < x

In proceedtngs for apphcatlon for waiver of grounds of 1nadmrssrb111ty under section 212(a)(9)(B)(v) of
the Act, the burden of proving ehgrbrlrty remains entirely with the apphcant‘ See section 291 of the Act,
8 U. S C § 1361 Here the apphcant has met that burden. :

’ OBDER: ) ,The‘ appeal is sustained. The waiver applrcation is approved;



