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DISCUSSION 'The Form 1-601, Apphcatlon for Waiver of Ground of Inadm1ss1b111ty (Form I-601)
and the Form 1-212, Application for Permission to Reapply for Admission Into the United States
After Deportatlon or Removal (Form 1-212) were concurrently denied by the Field Office Director,
Moscow, and are now before the Administrative Appeals Ofﬁce (AAO) on appeal. The appeal will
be sustamed The apphcat1ons will be approved. ,
The apphcant is a natlv'e and citizen of Latvia who entered the United States with a valid B-2
. nonimmigrant visa in February 1993 and remained beyond the period of authorized stay. In
.February 1997, the apphcant was ordered removed in absentla The applicant did not depart the
United States untll July 2008. The applicant was thus found to be inadmissible to the United States
pursuarit ‘to sectlon 212(2)(9)(B)EXID) of the Immrgratlon and Nationality Act, 8 U.S.C. §
1182(a)(9)(B)(1)(II) for having been unlawfully present in the! 'United States for more than one year,
and under section 212(a)(9)(A)(11) of the Act, 8 U.S.C. § 1182(a)(9)(A)(ii), as an. alien previously
removed. The applicant does not contest these findings of inadmissibility. Rather, she seeks a
waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), in
order to res1de in the United States with her U.S. citizen spouse In -addition, the applicant seeks
permrssron to reapply for admission into the United States under section 212(a)(9)(A)(111) of the Act,
8U.S.C. § 1182(a)(9)(A)(111)

The field, offlce dlrector concluded that the apphcant had failed to establish that extreme hardship
would be; 1mposed ona quahfymg relative. The field office dlrector further noted that approving the
Form 1-212 would serve no purpose as the Form I-601 was bemg denied. As such, the 1-212 was
" denied as a matter of discretion concurrently with the Form 1-601. Decision of the Field Office
Director, dated November 21 2011 -

On appeal counsel for the apphcant submlts a brief. The entlre record was rev1ewed and considered
in rendermg a decision on the appeal

Sectron 212(a)(9) of the Act prov1des in pertment part:-

» ":(A). Certam ahen previously removed.-

(1) Arriving al\'iens'.'-Any alien who has been ordered removed under
section 2'35r(b)(1) or at the end of proceedings under section 240

 initiated upon the alien's arrival in the United States and who again
seeks admission within 5 years of the date of such removal (or =
within 20. years in the case of a second 'or subsequent removal or at -
any time in the case of an allen conv1cted of an aggravated felony) is
inadmissible. :

[

, (ii) Other 'aliens.- Any alien not described in ciause (i) who-
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"(I) has been ordered removed under sectlon 240 or any other«
-provision of law, or - .

(IDn departed the Umted States while an order of removal was
- outstanding, and seeks admission within 10 years of the
date of such alien’s departure .or removal (or within 20
~years of such date in the case of a second or subsequent
removal or at any time in the case of an aliens convicted of

. an aggravated felony) is inadmissible.

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking
"admission within a period if, prior: to the date of the aliens’

reembarkation at a place outside the United States or attempt to be

admrtted from foreign continuous terntory, the Attorney General [now,
_ Secretary, Department of Homeland Secunty] has consented to the
~ aliens’ reapplying for admission.

(B) Ahens Unlawfully Present.-

(1) In general. - Any alien (other than an ahen lawfully admltted for
permanent resrdence) who- T

.....

an has been unlawfully present in the Umted
. States for one year or more, and who again
“seeks admission within 10 years: of the date of -
such alien's departure or removal from the
United States, is inadmissible, '

(v) Waiver. — The Attorney General [now the Secretary of Homeland
Security (Secretary)] has sole discretion to-waive clause (i) in the
" case of an immigrant who is the spouse or son or daughter of a
© United States citizen or of an allen lawfully admitted for permanent
residence, if it is established to the satisfaction of the Attorney
- General [Secretary] that the refusal of admission to such immigrant
- . alien would result inextreme hardshlp to the c1tlzen or lawfully

o re51dent spouse or parent of such alien..

A waiver of madmrss1b111ty under sectlon 212(a)(9)(B)(v) of the Act is dependent on a showing that
the bar to ‘admission imposes extreme hardship on a quahfymg relative, which includes the U.S.
 citizen or’ lawfully resident spouse or parent of the applicant. The applicant’s U.S. citizen spouse is
the only qualifying relative in this case. Hardship to the appheant can be.considered only insofar as
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it resu]ts in- hardshlp to a qualrfyrng relative. If extreme hardshrp to a qualifying relative is
establlshed the applicant is statutorily eligible for a waiver, and USCIS then assesses whether a
_favorable exercise of dlscretlon is warranted. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301
(BIA 1996) : , .

.Extreme hardshlp is “not a deﬁnable term of fixed and mﬂex1b1e content or meaning,” but
“necessarily depends upon the facts and circumstances pecuhar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In' Matter of Cervantes-Gonzalez, the Board provided a list of
factors it; deemed relevant in determining whether an alien has established extreme hardship to a
quallfymg relatlve 22 1&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
perrnanent res1dent or United States citizen spouse or parent in this country; the qualifying relative’s
family ties outs1de the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the exterit of the qualifying relative’s ties in such countries; the financial
impact of departure from this country; and significant conditions of health, particularly when tied to an
unavallablhty of suitable medical care in the country to which: the qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphas1zed that the list of factors was not exclus1ve Id. at 566
The Board has also held that the common or typlcal results of removal and inadmissibility do not
constltute extreme hardshrp, and has listed certain individual:hardship factors considered common
rather. than extreme. These factors include: economic drsadvantage loss of current employment,
inability to maintain one’s present standard of living, 1nab111ty to pursue a chosen profession,’
separatlon from family members, severing community ties, cultural readjustment after living in the
* United States for many years, cultural adjustment of quahfymg relatives who have never lived
outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medrcal facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
I&N Dec; at 568 Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I&N Dec.
880, 883 (BIA 1994); Matter of Ngai, 19 1&N Dec. 245, 246- 47 (Comm’r 1984); Matter of Kim, 15
I&N Dec; 88, 89 90 (BIA 1974) Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). '

‘ However though hardshlps may not be extreme when cons1dered abstractly or individually, the
Board has made it clear that. “[r]elevant factors, though not extreme in themselves, must be
cons1dered in the aggregate in determmlng whether extreme hardshrp exists.” Matter of 0-J-O-, 21
I&N Dec. 381, 383 (BIA 1996) (quoting Matter of Ige, 20 1&N Dec. at 882). ‘The adjudicator “must
consider the ‘entire range of factors concemmg hardship in their totality and determine whether the
combrnatron ‘of - hardships takes the case beyond those hardships ordlnarlly associated with
deportatlon ? Id :

The actual hardship associated with an abstract hardship factor such as family separation, economic
dlsadvantage cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstarices of each case, as does the cumulative hardshlp a qualifying relative experiences as a
result of - aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
I&N Dec 45 51 (BIA 2001) (d1st1ngu1sh1ng Matter of Pilch regardlng hardshlp faced by quahfylng



relatlves on the ba31s of variations in the length of res1dence in the Umted States and the ability to
speak the language of the country to which they would relocate) For example, though family
separatlon has been found to be a common result of madm1ssrb111ty or removal, separation from
family 11vmg in the United States can also be the most umportant single hardship factor in
'cons1der1ng hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras-
Buenfil v. INS, 712 F.2d 401, 403 (9th Cir. 1983)); but see Matter of Ngai, 19 1&N Dec. at 247
(separatlon of 'spouse and children from applicant not extreme hardship due to conflicting evidence
in the fecord and because applicant and spouse had been voluntarlly separated from one another for
28 years): Therefore, we consider the totality of the circumstances in determining whether denial of
adm1ss1on would result in extreme hardship to a qualifying relatlve

The apphcant s U.S. cmzen spouse asserts that he will suffer extreme hardshlp were he to remain in
the Unlted States while the applicant continues to reside abroad due to her inadmissibility. In a
declaration the applicant’s spouse explains that he is extremely lonely without his wife and is feeling
great abandonment. The applicant’s spouse notes that as a result of his wife’s absence, he has not
been able to find the same level of peace and comfort from frlends and co-workers. In addition, the
applicant’s spouse asserts that his physical well-being has been impacted by her absence. He
explains that due to a ma_]or accident in 2006, he had to undergo cervical surgery and total knee
_replacement As a result, basic chores around the house, 1nclud1ng bathing, dressing, food shopping
and light home cleaning, are tasks of significant magnitude for him. He notes that when his wife
was re51d1ng in the United States, she cared for him and provrded any level of comfort she could.
Without her, his capabilities to care for himself are limited and he thus has to rely on others to assist
him, thereby. causing him hardship. Finally, the applicant’s spouse details that since the applicant’s

. departure}, he is struggling financially as he is supporting two households. He notes that jobs are

scarce in. Latv1a and the applicant is relying on his monetary as51stance for her living expenses. He
~ also references that he has not been able to-capitalize on the reduced mortgage rates and refinancing
opportunities because the applicant must be present to s1gn ithe paperwork.

dated July 13, 2011.

In support a psychologlcaI evaluation has. been provrded to estabhsh that the applicant’s spouse is .
- suffering’ from Dysthymic Disorder and severe anxiety, has had recurrent suicidal ideation and is
considered to.be at risk for psychological deterioration. Affi davzt of , dated
December 16, 2010. In addition, a letter has been provided from tne appiicant s spouse s wreating
phys1c1an Dr. -confirming his multiple dlagnoses including recurrent back pain as a
- résult of disc hemratlon knee surgery, total knee replacement; high blood pressure, heart condition,
vitamin D deflcrency, and hrgh cholesterol. confirms that the applicant's spouse takes
multiple medlcatrons and remains under her care, an orthopedlcs care and a chiropractor’s care. See
Letter from ‘ , dated November 17, 2010. 'Additional letters have been provided
- from the ‘applicant’s spouse’s treating physicians confirming’his current treatment plan, including
regular visits -and continued therapy. Moreover, letters have been provided from the applicant’s -
spouse’s friends and co-workers confirming the hardships the apphcant § Spouse is experiencing as a
result of his wife’s absence and the role they have played in ass1st1ng him with respect to his daily
care Ev1dence of the apphcant s spouse’s Disabled Person Parking Permit and New J ersey Transit
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Drsabled Identrflcatlon has also been submltted A letter has also been provided from the appllcant S

spouse’s employer outhnmg all the accommodations they have made to ensure that the applicant's

spouse is able to continue his employment. See Letter from

. Public Schools, dated Oc_tober 24, 2011. Further, evidence of the extensive financial contributions
the appli'(fant"s’_spouse has made to his wife while in Latvia has been provided by counsel.

The record. reﬂects that the cumulative effect of the emotlonal physical and financial hardship the
apphcant s spouse would experience due to the applicant's madmrssrbly rises to the level of extreme.
The AAQ thus concludes that were the applicant unable to res1de in the United States due to her
madmlss1b111ty, the apphcants spouse would suffer extreme hardshrp if he remains in the United
States.

With respect to relocatmg abroad the. apphcant s spouse’ explams that he would experience
eemotional, physical and financial hardship. To begin, the apphcant s spouse details that hé was born
in the United States and has no ties to Latvia. In addition, the applicant’s spouse details that he is
presently considered a disabled person by the New Jersey State Department of Transportation and
has been: 1ssued accommodations -as a result of a major acc1dent that substantially limited his
physical moblhty, movement and stamina. As a result of sald accident he was required to undergo
cervical surgery and total knee replacement and now experrences numerous restrictions with regards
to bendmg, kneeling, climbing and running. He further notes that he has heart problems and is under

. a regimen of numerous medications to control hypertension, cholesterol and arterial deposit build-

up. The apphcant s spouse thus contends that were he to relocate abroad, he would not be able to
obtain affordable and effective medical care and accommodatlons for his disability. Finally, the
appllcant s spouse references the problematlc economrc cond1t10ns jin Latvia. Supra at l 3.

" The record estabhshes that the applicant’s spouse currently 1n his late 50s, was born in the United
States and has no ties to Latvia He is unfamiliar -with the country, culture, customs and language
spoken. Moreover, the record indicates that the applicant’s spouse has been gainfully employed by
the Public Schools since September 1999 and is currently earning over $80,000.
Further, the record contains extensive documentation establlshmg the applicant’s spouse’s medical
COIldlthIlS and need for continued affordable and effective medlcal treatment and accommodations
for his- drsablhty Were he to relocate abroad, the applicant’s spouse would have to leave his home,
his communrty, his long term gainful employment and the professronals familiar with his medical
condltlons and treatment plan. Finally, the AAO notes that health care in Latvia falls short of
- Western standards and individuals with disabilities may find access1b111ty and accommodation very
drfferent ‘in Latv1a from what is found in the United States. See Country Specific Information-
* Latvia, U.S. Department of State, dated April 24, 2012. The AAO thus concurs with the field office
director that the applicant's spouse would suffer extreme hardshlp were he to relocate abroad to
res1de w1th the apphcant due to her madmlss1b111ty

3 A review. of the documentatlon in the record, when cons1dered in its totality, reflects that the

kf h apphcant has establlshed that her U.S. citizen spouse would suffer extreme hardship were the

apphcant unable to reside in the United States Accordmgly, the AAO finds that the situation
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presented in thls apphcatlon rises to the level of extreme hardshrp However, the grant or denial of
the waiver does not turn only on the issue of the meaning of “extreme hardship.” It also hinges on
the d1scret10n of the. Secretary and pursuant to such terms, conditions and procedures as she may by
regulations prescrlbe In discretionary matters, the alien bears the burden of proving eligibility in
terms of equ1t1es in the Umted States which are not outwelghed by adverse factors. See Matter of T-
S-Y-, 7 I&N Dec. 582 (BIA 1957) : : '
[ : : . . .
K In evaluating whether . . . relief is warranted in the exercise of discretion,
Ry the factors adverse to “the alien mclude the nature and underlymg
e crrcumstances of the exclusion ground at issue, the présence of additional
) s1gn1ﬁcant violations of this country's immigration laws, the existence of a
_criminal record, and if so, its nature and seriousness, and the presence of
.- other evidence indicative of the alien's bad character or undesirability as a
i permanent resident of this country. The favorable considerations include
* - family ties in the United States; residence of long duration in this country
(particularly where alien began residency at a young age), evidence of
. hardship to the alien and his family if he is excluded and deported, service
- in this country's Armed Forces, a history of stable employment, the
-~ existence of property or business ties, evidence of value or service in the
~ community, evidence of genuine rehabilitation if a criminal record exists, -
. .and other evidence attesting to the alien's good character (e.g., affidavits
o ‘from fam1ly, frrends and respons1ble commumty representatives).

See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996). The AAO must then "balance
the adverse factors evidencing an alien's undesirability as a permanent resident with the social and
humane considerations presented on the alien's behalf to determine whether the grant of relief in the
exercise of drscretron appears to be in the best interests of the. country " Id. at 300. (Citations
omltted) ‘ .

The favorable factors.in this matter are the extreme hardshlp the applicant’s U.S. citizen spouse
. »would face if the applicant were to remain in Latvia, regardless of whether he accompanied the
apphcanttor stayed in the United States; community ties; church membership; support letters; home
ownershlp, the apparent lack of a criminal record; and the passage of almost twenty years since the
appllcantr remained beyond the perlod of authorized stay. The unfavorable factors in this matter are
the applrcant s periods of unlawful presence while in the United States, her placement in removal
proceedrngs her fallure to appear and the applicant’s removal from the United States in 2008.

"The 1rnm1grat10n Vlolatlons committed by the apphcant are serlous in nature and cannot be
condoned. “Nonetheless, the AAO finds that the applicant has established that the favorable factors
in her apphcatron outwergh the unfavorable factors. Therefore, a favorable exercise of the
' Secreta_rys discretion is ‘warranted o ‘ ‘ '
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~As reférenéed above, the field office director denied the applicant’s Forin I-212 concurrently with
the Form'I-601. As the AAO has now found the applicant eligible for a waiver of inadmissibility, it
will w1thdraw the field office director’s decision on the Form I-212 and render a new decision.

A grant of perm1ss1on to reapply for adm1ss1on is a discretionary decision based on the weighing of
negative - and positive factors. The AAO has found that the applicant warrants a favorable exercise
of dlSCI‘Ctl()n related to the adjudication of the Form I-601. For the reasons stated in that finding, the
AAO fmds that the applicant’s Form I-212 should also be granted as a matter of d1scret10n

- In proceedmgs for appllcatxon for waiver of grounds of inadmissibility and permission to reapply for
' adm1ss1on the burden of establishing that the application merits approval remains entirely with the

"5 apphcant Section 291 of the Act, 8 U.S.C. § 1361. The applicant has sustained that burden.

Accordmgly, this appeal will be sustained and the applications approved.

ORDER The appéél-is sustained. The applications are approved.




