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P~~~ I>,epar~ineiiti_tf:Hoiiida,id Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
WashingJ;,on, DC 205~9-2090 
U.S. ~itizenship 
and Inunigratiori 
Services · 

Date: · JAN f 8 2013 Office: NEBRASKA SERVICE ~ENTER FILE: 

INRE: . Applicant: 

APPLICATION: · Application for Waiver of Grounds of Inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ l182(a)(9)(B)(v), ~and Application for Peci,nission to Reapply for Admission into the 
United .States . afte~ Deportati~n or Rem6val under Section 212(a)(9)(A) of the 
Immigratio~ and Nationality Act, 8 U.S.C. § ~1182(a)(9)(A) 

ON BEHALF OF APPLICANT: 

IN~TRUCTIQNS: 

Enclosed pl~aSe find the dec'ision of the Administrative Appeals Office in your case. All of the documents 
related to ~his matter have been rettir_ned to the office that originally pecided your case. Please be advised that 
any further inquiry that you might have concerning your case must b'e made to that office . . • . . . . 

Thaqk you, . . .· . . . 

·~ (.o .. ~ 
Ron Rosenbe · . . . 

Acting Chief, Administ~ative Appeals Office 

~.1,1scis.gov . 
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DISCUSSION; T4e waiver application was denied by the Nebraska Service Center on behalf of the 
Field Offke pirector, Ciudad Juarez, Mexico. The matter is nbw before the Administrative Appeals 
Office (AAO) on appeal. . The appeal will be sustained. · 

The r~corq reflects that the applicant is a native and ·citizen of Mexico who was found to be 
inadmissibl~ to the United State~ pursuant to section 212(a)(9)(B)(i)(II) of the Act for having been 
unl~wfully present i-9 the Unjted S.tates for more than one year, ~nd section 212(a)(9)(A)Oi) of the Act 
as an alie!l wtJ,p was ordered removed. The applicant is engag~d to a U;S. citizen and seeks. a waiver 
of inadmissibility and permission to reapply for :admission to the United States in order to reside 

· with her fianc~ in the United States: . ·· 

The field office · di~ector'found that the applicant established, extreme hardship to her U.S. citizen 
fiance, but denied the waiver application as a matter of discretioJ1. Specifically, the field office director . 
found .that an application may' be denied as a matter of discretion if the applicant is also inadmissible on 
a gr~unq for which no waiver 1s available. The , field office director found that . the applicant is 
inadJ;llissible ·under section 212(a)(9)(C) of the Act, and since fewer than ten years have elapsed since 
the applicant. last left the United States, the. applicant is. ineligible to .apply for consent to reapply for 
admission to the United States. The field office director also found that the applicant had previously 
had'!- Petition for Alien Relative (Form I-130) denied after a fmding that the marriage was entered into 
for the purpose of · circumventing immigration laws. The field office director denied the waiver 
application as a matter of discretion. 

On appeal, counsel contends .that .the field office director mistakenly determined that the applicant is 
inadmissiple under ~ectiop. 212(a)(9)(C) 9f the Act. Counsel cQntends the applicant has never entered, . 
or attempted to ree'riter, the .United States after her removal. fu addition, counsel contends the Form 
I-1?0 was qf!nied because the co~ple did not meet 'the higher standard of proof by clear and 
convinCing evidenc~ that the marriage was bona fide. According to counsel, the denial of the Form 
I-130 did not rp.ake a finding that the marriage was fraudule* and was denied orlly because of the 
stringent, heightened standard for marriages entered into while one spouse . is already in removal 
proceedings. · · 

The record contain~, inter alia: ·letters from the applicant; letters from the applicant's fiance, 
a letter from the applicant's ex-husband; a psychological evaluation: numerous letters of 

support, · irtcl~ding from the applicant's family and l family; documentation 
addressing the applicant's and : involvement with . their church; photographs of the 
applicant and her family; numerous articles addressing country conditions in Mexico; and an 
approved Petition for Alien Fiance (Form I-129F). The entire record was reviewed and considered 
in renderi.p.g this deCision on the ~ppeal. 

· Section2l2(a)(9)(B) of,the Act provides~ in pertinentpart: 

. (i} ·rn General - Any ·alien (other than an alien la~lly admitted for permanent 

. residence) who -
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(II) has been unlawfuliy present in the United; States for one year or 
more, and who again seeks admission with.in 10 years of the date 
of such alien's departure or removal from; the United States, is 
inadmissible. 

(iii) ~}!:ceptions. 

(II) Asylees. - No period of time in whith an alien has a 
• > 

bona fide application for . asylum ' pending under 
section 1158 of this title shall be taken into account in 

. . ' 
determining the period of unlawful i presence in the 
United Stat~s under clau~· (i) unless 'the alien during 
such period was employed without authorization in 
the Uirited States. 

\ . • ! 

(v) W~iver. - The Attorney General [now the Secretary of Homeland Security 
(S~cr~tary)fhas sole discretion to waive claJJSe (i) in the case of an immigrant who is 

· thy spouse or ·son or daughter bf a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the· 
Attorney General [Secret~ry] th':lt the refusal of adm~ssion to such immigrant alien 
would result in extreme hardship to the citizen or lawfully resident spouse or parent 
of such alien. 

Section ~~2(a)(9)(A)(ii) of the Act provides, in pertinent part: 

Any aliyn not described i11 clause (i) who--

(I) has been ordered removed under section 1229a of this title or a11y other provision 
~~or . . 

(II) departed the United States while an orderofremovalwas outstanding, 
. . . . . 

~d who seeks-admission within 10 years -of the dat~ of such alien'~ departure or 
reQ10¥al (or Within 20 y~ars of such date in the ca~e of a second or subsequent 

. rem,oval.or at any time in the case of ~n alien convided of an aggravated felony) is 
irt').dmissible. 1 · • . 
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(iii) Exception 

Clauses (i) and (ii) shall not apply to an alien seeking admission within a period if, 
priqr to the .<late of the alien's reembarkati~n at ·a place outside the United States or 
attempt to be· admitted from foreign contiguous territory, the Attorney General has 
conseijted to the alien's reapplying for admission. ' 

Ip. this ca~e, the recbrd shows; a~d counsel concedes in his bri~f, th'!-t the applicant is inadmissible to 
the United St~tes under sections .:212(a)(9)(B)(v) and 212(a)(~)(A)(ii) of the Act. Specifically, the 
record sho\yS that the applicant ,entered the United States in approximately 1991 when she was 
fourteen years old. In November 1996, the applicant filed an asylum application which was 
~dministr~tively closed on AprilS, 1997; On April 6, 2008, tije applicant's ex-husband filed a Form 

· I -130 op. the applicant's behalf. . This Forni I -130 was denied on January 2, 2009. On May 15, 2009, . 
the appli~Iit · was granted ·voluntary departure by ·· an immigration judge. · The applicant failed to 
timely dep(!.rt the United States and was removed from the; United States in March 2010. The 
applicant accrued unlawful presence beginning on April 5, 1997, when her asylum application was 
closed, u:Ptil her removal in March 2010. Therefore, the appliqant is inadmissible to the United States 
under sectio!J. 212(a)(9)(B)(i)(II) of the Act for being unlawf(tlly present in the United States for a 
period of one year or more, and~ section 212(a)(9)(A)(U) of the Act as an alien who was ordered 
deported ami removed from the United States. 

The field office director also found that the applicant is inadmissible under section 212(a)(9)(C) of 
the Act. Sec.~ion 212(a)(9)(C) of the Act provides, in pertinent.~ part: . 

'· . . { 

(C) A).iens unlawfully present after previous immigration violations. - . 

(i) In general. - A.vy ali~nwho -

(I) has been unlawfully present in ,the Onited States for an 
aggregate period of more than 1 year, or 

(II) has been ordered removed under . section 235(b)(1), 
section 240, or any 'other provision of law, 

and who · enters or attempts to reenter the United States. without being 
admitted is inadmissible. · · 

After a cai~fu~ . revie~ of the record; ;. the AAO ' agrees with counsel that the applicant is not 
inadmissible ' under section 212(a)(9)(C) of the Act. T~ere is no evidence in the record showing the 

/" applicqnt has .entered, or attempted to reenter, the United Stat~s without being admitted. Therefore, 
the · applic~n~ is eligible to apply for a waiver of in_admissibili~y pursuant to section ·212(a)(9)(B)(v) 
for her uniawful presence, and is eligl,ble to apply for pennission to reenter the United States 
pursuant to Section 212(a)(9)(A)(iii) of the Act fo~ her previ~us removal. Section 212(a)(9)(C) of 
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the Act provides no bar to the applicant's waiver applica,tion or Form I-212 Application for 
Permission to Reapply for Admission as the applicant is not inadmissible under section 212(a)(9)(C) . . ' 
of the A~t. The AAO ·also concurs with counsel that the pr.ior Form I -130 was denied based on 
section 204(g) of the Act and the{e was no finding of a fraudul~nt marriage. · 

The· field office director found that the applicant established ;extreme hardship to her fiance if her 
waiver ~ppli~ation was denied and the AAO will n.ot di.sturb that finding. Therefore, the sole issue 
on appeal is whether or not the applicant warrants a favorable exercise of discretion. 

~xtreme J.lardship, once established, does not create· an entitlerpent to a waiver of inadmissibility, but 
i_s op.e favorable discretionary factor to· be considered. Matter .of Mendez-Moralez, 21 I&N Dec. 296 
(BIA 1996). The Secretary of th~· Department of Homeland Security has the authority to consider all 
negatjye ~actors ip deciding whether or not to grant. a favorable exercise of discretion. See Matter of 
Cervant(!.~-:-.Qpnzalez, 22 I&N D~c. 560, 566 (BIA 1999.). Ip discretionary matters, the applicant 
bears th~. pu.rden of proving eligibility. in terms of equities· in the United States which are not 
outweighed by adverse factors. See Matter ofT-S-Y-, 7 l&N Dec. 582 (BIA 1957). 

. . 

In this case, documentation in the record shows that the applicant entered the United States as a 
. minor, that she attended and gr~~uated from high school in tlte United States, and that her brother 
and sister -have become naturalized U,S. ·citizens. According to the applicant, since graduating from 
high school, she has made a career in real estate and worked for a mortgage company. The applicant 
states she ap.d ·her brother have started their own mortgage company. In addition, the applicant states 
s]]e is ver:y·.dose with her brother and sister as well as her eight nieces and nephews, and that they 
are all mem.bers of the She states she met her fiance 
at a cburc~ activity aQd that before she departed ~he United: States, they went to church together 
every SqQ.d~y. 

Therefore, the positive factors ip. this case include: the applicant's significant family ties in the 
United States, including her U.S .. citizen fiance, brother, sister, nieces, and nephews; the applicant's 
long-time residence of almost twenty years in the United States, beginning when she was fourteen 
years old; the extreme hardship to the applicant's fiance as 'o/ell as the hardship to the rest of the 

·applicant's family if she were denied admission to the United States; the applicant ' s history of 
employment; the applicant's involvement with her church; letters of support in the record describing 
that she is good for and how he is now a happy ~nd totally different person; and a lack 
of any crimin~l arrests or convictions .. 

The adverse factors in this case include: the applicant's unlawful presence in the United States; 
failtng to depart the United States as ordered; being removed from the United States; working in the 
United. States ·without authorization; and failing to meet her burden of proving her first marriage was 

· a bona fide m~rriage. ·. 

Mt~r balanci~g all of the positive and negative factors, the ~0 finds that although the applicant's 
iminigration violations are serious and cannot be condoned; when taken together, the favorable 
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factors in the present case outweigh the adverse factors, such that a favorable exercise of discretion 
is warranted. · 

The AAO notes that the field office director denied the applicant's Form 1-212 Application for 
Permission to Reapply for Admission into the United States Mter Deportation or Removal (Form 1-
212) in the S().me decision. The Form 1-212 was denied solely based on the denial of the Form 1-601. 
As the AAO. has now found the applicant eligible for a waiver Of inadmissibility under section 
212(a)(9)(B)(v) of the Act, it will withdraw the field office director's decision on the Form 1-212 and 
render~ new.decision. · 

A gr().nt of petrnission to reapply for admission is a discretionary decision based on the weighing of 
negative and positive factors. The AAO has found that the applicant warrants a favorable exercise 
of discretion related to the adjudication of the Form 1-601. For the reasons stated in that finding, the 
AAO finds that the applicant's Form 1-212 should also be granted as a matter of discretion. 

As the applicant has established eligibility for both a wa~ver of inadmissibility and permission to 
reapply for admission after removal, theappeal will be sustained. 

ORDER: tlie appeal is sustained. 


