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Date: NOV 0 6 2013 , Office: SAN FRANCISCO, CA 

INRE: 

U.S. Department of Homeland Security 
U.S. Citizenship a!l<l. Immigration Services 
Office ofAdm{nis(rative Appeqls 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Imm..igration 
Services 

FILE: 

APPLICATION: , Application for Waiver of Grounds of Inadmissibility under section 212(aX9)(BXv) of 
the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT" / 

INSTRUCTIONS: 

Enclose<f please find the decision of the Administrative Appeals Office (AAO) j_n yourcase. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to redpen, respectively. Any motion must be fiied on a Notice of Appeal or Motion (Fonn l-290B) 

r within 33 days of the date of this decision. Please review the Form I-290B instructions a:t 
http://www.uscls.gov/fortns for the latest infotmation on fee, filing location, and other requirements. 
See also.8 C.F.R. § i 03.5. Do not file a motion directly with the AAO. 

Thank you, 

Ron Rosenberg 
Chief, Administrative Appeals Office 

Www.uscis.gov 
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DISCUSSION: The waiver application was denied by the Field Office Director, San Francisco, 
California, and is now befor~ the Administrative Appeals Office (AAO) on appeal. The appeal will 
b~ dismissed . 

.The applicant is a native arid. citizen of the Philippines who was found to be inadmissible to 'the 
UQited St~J.tes PllfSUap.t to section 212(a)(9)(B)(i)(l) of the Immigration and Nationality Act (tbe Act), 
8 U.S.C. § 11.82{a)(9)(B)(i)(l), for having been unlawfully present in the United States for more than 
180 days but less than one year. The applicant seeks a waiver of inadmissibility in order to reside in 
tbe United States wjth her U.S. citizen spouse. 

In a decision, dated March 21, 2013, the field office director found that the applicant failed to show 
that her spouse would suffer extreme hardship as a result of her inadmissibility. In support of her 
waiver application the applicant submitted: an. affidavit, an. affidavit from her spouse, an affidavit 
from friends, and medical documentation. Specifically, the field office direCtor found that the 
documentation in the record failed to fully address how the applicant's spouse's medical conditions 
and the applicant's ability to financially support her spouse would cause bim extreme hardship upon 
relocation to the Philippines, The field office director noted that no documentation regarding 
country conditions was submitted in support 9f the application. In regards to separation, the field 
office director found that the record failed to show that the applicant's spouse would not be able to 
_9btain the care and support the applicant provides for him from another source. The waiver 
application was denied·accordingly. 

On appeal, counsel states that the applicant's spouse cannot relocate to the Philippines because his 
medical conditions do not allow him to travel by plane, he will not have access to proper health care, 
he is 80 years· old, and he. was born and raised in the United States. Counsel also states that the 
applicant Would have no support ·or ability to find employment in the Philippines. Finally, counsel 
asserts that the applicant emotionally, physically, and financially supports her spouse while in the 
United States. Counsel submits a brief, photographs, and financial documentation to additionally 
support the record of hardship. 

Section 212(a)(9)ofthe Act provides: 

(B) ALIENS UNLAWFULLY PRESENT.-

(i) ln general.- Any alien (other than an alien lawfully admitted for permanent 
residence) who-

(I) was unlawfully present in the United States for a period of more than 180 . 
days but less than 1 year, voluntarily departed the United States (whether or 
not pursuant to section 244( e) prior to the commencement of proceedings 
under section 235(b )( 1) or section '240), and again seeks admission within 3 
yeats of the date of such alien's departure or removal, or 
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(II) bas b~en unlawfully present in the United States for one year or .more, and 
who again seeks admission within 10 years of the date of such alien's 
departure or removal ftotn the United States, is Inadmissible. 

' 
(v) Waiver.-The Attorney Genera.J hi!,s sole discretion to waive clause . (i) in the 
case of an irpmigrant who is the spouse or s.on or daughter of a Un.ited States 
citizen or of a..n alien lawfully admitted for peilhanent residence, i.f it is established 
tb the satisfaction of the AUomey General that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
residenJ spot,~se or parent of such alien. No court shall have jtlJiscl.iction' t'o review 
a de¢ision or action by the Attorney General re~arding a waiver urtder this clause, 

the record reflects that the applicant eQ.tered the United States on June 23, 2008, as a 1.32 vj_s}Jor, 
with an authorized period of stay until December 21, 2008. The appiicant departed the United States 
on October 28, 2009~ On March 11, :2010, she then reentered the United States using her visitor's 
visa and was gninted an authorized per.iod of stay until September 10, 2010. On April 2.3, 2012, the 
applicant filed an application for adjustment of status. Tbe appiicant has not departed the Uhited 
States. lna..dmi.ssi}:)i.lity under section 212(a)(9)(B)(i)(l) of the Act, which is triggered upon departure, 
remains in force unt'il the applicant has been absent from the United States for three years. In the 
present matter, the applicant tetnained. outside of the country for less than three years. Accordingly, 
dte applicant is ini,tdmissible under section 212(a)(9)(B)(j)(I) of the AGt. Counsel does .not contest 
the applicant's inadrnissibiUty~ The applicant's qualifying relative is her U.S. citiz.e11 spouse. 

Extreme hardship . is "not a definable · tell,ll of fixed ~d inflexible content or mea.h.irtg," but 
"necess.atily depends t.Ipon the facts and circumstances peculiar to each case." Matter of Hwang, " 
10 l&N Dec~ 448, 451 (BIA l964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
f~ctors it deemed relevant in detertninin.g whether ~n alien has established extreme hardship to i:l 
qualifying relativ~. 22 I~N Dec. 560, 565 (BIA 1999). The factors i.pclude . the presence of a lawful 
pefthartent resident or United States citizen spouse or parent in this co@try; lhe qualifying relative's , 
family ties outside the United States; the conditl~ns in the eountry or countries. to which th¢ qualifying 
relative wouid relocate and the extent of the qualifying relative's ties in such co\.liltries~ the financifl,l 
impa,Gt ofdep~rture from this country; and signifiCaQt condition-S of heaHh~ partic~larly when tied to an 
unavailability of su.itable medical care in the country to which the qu~lifying - relative would relocate. 
id. · The Board added that not aU of the foregoing factors need be analyzed in any given case and 
emphasized that the list Of factors was not exclusive. /d. at 566. · 

The Board has also held t.hat tl:le common or typical results of temaV£11 and ina,dmissibility do not 
constitute .extreme hardship, and has listed certain individual hardship factors consider¢d corrun(;m 
rather tb.an ~x..treme, These factors include: economic disadvantage, ·loss of current employment, 
inability to maintain one's present standard of living, inability to pursue a c.bosen profession, 
separation from family members, severing community ties, cultural readjustment after living in the 
l(llited States for rpany years, cultural adjustment of qualifying relatives who have never lived . 
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outside the United States, inferior economic and educational opportunities in the foreign COli.Jltry, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
I&N Dec_, ~t 568; Matter of Pilch, 21 I&N Dec. 627, 632-33 (BIA 1996); Matter of!ge, 20 I&N Dec. · 

· 880, 883 (BIA 1994); Matter ofNgai, 19 I&N Dec. 245, 246-47 (Comm'r 1984); Mqtter ofKim, 15 
I~N bee. 88; 89-90 (BIA 1974); Matter ofShaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

HoweVer, fbqugh hardships may not be extreme when considered abstractly or individually, the 
Board has made it dear. that "[t]elevant factors, though not extreme in themselves, must be 
considered in the aggregate in determining whether extreme hardship exists." Matter of Q;.J-0-, 21 

· I&N Dec. 381, j83 (BIA 1996) (quoting _Matter of Ige , 20 I&N Dec .. at 882). The a.djudicatot "must 
consider the· entire range of factors concerning hardship iri their totality arid determine whether the 
combination of hardships takes the case beyond those hardships ordinarily aSsociated, with 
deportation.'' !d. 

the actual hardship associated with an abs~act hardship factor such as family separation, economic 
disadvantage, c.ultural readjustment, et cetera, differs in nature and severity depending ort the unique 
Citcumstao9es of each case, as does the cumulative hardship a qualifying relative experiences as a 
result of aggregated individual hardship~. See; e.g. , Matter ofBing Chih Kao and Mei Tsui Lin, 23 
I&N Dec. 45, 51 (BIA :2001) (distinguishing Malter of Pilch regarding ,hardship faced by qualifyjng 
relatives on the basis of variations in the length of residence in the United States and the ability to 
speak the la.n,guage of the country to which they would relocate). Fot 'example, though family 
separation has been found to be a common result of inadmissibility or removal, sep~ath:m from 
family living in the United States can also be the most important single hardship factor in 
considerittg hardship in the aggregate. Salcido-Salcido v. IN.S., 138 F.3d 1292 (9th Cit. 1998) 

1 . . . - . . . 

(quoting Contrerqs-Buenjil v. INS, 7l.2 f.2d 401 , 403 (9th Cit:. 1983)); but see Matter ofNgai, 19 
I&N Dec. 'at 247 (separation of spouse and children from applicant not extreme hardship due to 
con:flicting evidence in the record and because applicant and spouse had been voluntarily separ~ted 

_ .. ftom one another for 28 years). Therefore, we consider t~e totality of the circumstances. in 
·determining wheth~r denial of admission would result in extreme hardship to a qualifying relative. 

The record of hardship inch1des: counsel's brief, an affidavit from the applicant; an affidavit from 
the applicant's spouse, an affidavit from friends of the applicant, medicaJ qocumentation, 
photographs, and financial documentation. 

We :fin<i that the record establi~hes that the applicant's spouse will suffer ex:treme hardship as a result 
of relocation, but does not show that the applicant would suffer extreme hardship as a result of 
separation. Tl1e applicant's spouse is over 80 years old; he wa.s born and. raised in the United States 
~d has no cultural ties to the Philippines; he ha~ a sister living in very <;lose proximity to him; apd 
he suffer~ from · emphysema, chronj<; respiratory failure, hypoxemia, and hypertens_ion. Although tbe 
applicant has not submitted documentation to support claimed country conditions in the Phifippines, 
we do P,()te that the physician for the applicant's spouse indicates that he cannot travel by plane, and 
the U.S. State Department reports that while adequate healthc~re is available in urban areas of the 
Philippines, cate for serious conditions generally <;an only be obtained at significant cost U.S. 
pepartment of State, Bureau of Consular Affairs, Philippines - Country Specific lnjorm(ltion 
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(October 31, 2013). 1 We find that due to the applicant's spolJ.se's advanced ag~, familial and 
cultural ties to the United Smtes, and his various medical cortditi<ms, Including conditions which 
require him to . be on oxygen, it would be an extreme hardship for him to relOC!lte to the Philippines. 

' .. " . \ 

However, b11sed on the current record, we cannot find that .the applicant's spous~ will suffe~ extreme 
hardship as a reslJ.l~ of separation. The finatlcial doc\li_Ilentation irt the record indicates that the 
applicant earns a n,et in~ome of about $1 ,000 per month as a home care provider and that the · 
applicant's ~pouse had pen,sion distributions of !ipproximately $6,500 in 2012. The CO\lple's 2012 
federal income t<lX return shows th;It they earned an income of approximately $27,000 during that 
tli!' year. We recogn.i~e that the applicant earns a large portion of the couple's reported yearly 
incowe, but the record does n.6t give a full picture of the applicant's spouse',s financial situatiort. The 
recoro does .not show that the applicant's spouse would not be able to support himself on bis income 
11nd/or retirement benefits .and that he would not be able to afford the care he would need in the 
appli_c@t's absence. Furthermore, the applica,nt and her husband were married in M;lfch 2012 and 
the record fails to indicate that if they were sep;1rnted, her husban.d would then suffer extreme 

·. er.notional hardship, We note that the 11pplicant's spouse and his sister live i.n the same apartmep.t 
complex and-the record does not show that she would be unable or unwilling to help her brother in 
the event he is separated from the applicant. Thus,. we find that the current record does not show that 
the applicant's spouse will suffet extreme hardship a,s a re~;ult ofthe applic@t's inadmissibility. 

We can find extreme hardship warranting a W!liver of inadmissibility only where. an !ipplicant has 
demonstrated extreme hardship to a ql,lalifying relative ip. the scenario of sepwation and the scen:!lrio 
of relocation. A claim tb;It a qualifying relative will relocate and thereby suffer extreme hardship 
can easily be made for purposes ofthe waiver even where there is no actual intention to r~locate . Cf 
Matter of Ige, 20 I&N Dec. 8.80, 886 (13IA 1994). Furthermore, to reloc~te and suffer extrem~ 
hardsb~p, where remaining the United St;Ites and being separated from the applicant would not result 
in extrerne ha,rd~hip, is a matter 'of choice and not t})e result of inadmissibility. !d., also cf Matter of 
Pilch, 21.I&N Dec. 627, 632-33 (811\ 1996): As the applicant has nQt demonstrated ex:treme 
hllfd~hip from separation, we cannot find that refusal of admission would result in extreme hatds}iip 
to the qu~lifying relative(s) in this case. · 

In this case, the record does not cont~i11 sufficient evidence ·to show that the hardships faced by the 
qualifying relative, con~id.ered in the aggreg!}te, rise beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore tinds that the applican~ has 
failed to est"'bli~h extreme hardship to her U.S. Citizen spouse as reql:lired urtdet section 
2l~(a)(9)(B)(v) oft}le Act. As the applicant has not establi~hed extreme hardship to a qualifying 
family 111embet no puippse would be served in determining whether the applicant merits a waiver as 
a matter of discretion. 

In proceedings, for application for waiver of grolJ,Dds of inadmissibility under section212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility remains entirely with the applicliflt. Section 291 of the 
Act~ · s U.S.C. § 136L Here, the applicant has not met that blJ.rden. Accordingly, t.he appeal will be 
disrrtis~ed. 

1 httj>Y /t_tavel.stat~:gov/travel/Cis _ya _ tw/cis/cis _999 .htinl#medical. 

\ 



(b)(6)

NON-PRECEDENT DECISION 
Page6 

ORDER: The appe~l i~ dismissed. 

\ . 


