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DATE: NOV 2 1 20130ffite: ANAHEIM, CA 

INRE: 

u.s. DepartJilent or .HoiDetiuict, Security; 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

APPLICATION: Application for Waiver of Grounds of Imidmissibility under Section 212(a)(9)(B)(v), 
8 U.S.C. § 1182(a)(9)(B)(v), of the Immigration and Nationality Act 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed ple;J;se find the decision of the Administrative Appeals Office (AAO) in your case. This is a non
precedent decision. The AAO does not announce n:ew constructions of la:w not est:ablish agency policy 
through non-precedent decisions. 

Tha:_nk you, 

·Y~~~··Y>" 
Ron Ros~berg i' ~· • · 0 
Chief, Administrative Appeals Office 

W'\VW.uscis~gov 
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DISCUSSION: The waiver application was denied by the International Adjudications Support 
Br@cb 911l>eh.c:tlf of the Field Office Director, Ciudad Juarez, Mexico. An appel:ll of th,~ denic:tl wa.s 
dismissed by the Administrative Appeals Office (AAO). The matter is now before the AAO on a 
motion to reopen and reconsider. The motion will be granted and the underlying application will be 
approv~d. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursu_ant tn sectio11 Z1Z(a)(9)(1;3)(i)(IJ) of the Imm.igratio11 and Nationality Act (the Act), 
8 U,S.C. § 1182(a)(9)(B)(i)(II), for having been urtlawfully present in the United States for one year 
or more and ~eeking readmission within 10 years of his last departure from_ the United States. The 
applicant's ~po.u.se and three children are U.S. citize11s, He seeks a waiver of inadmissibility in order 
to reside in the United States. 

The Field Office Director concluded that the applicant had failed to establish that his bar to 
admission would impose extreme hardship on the applicant's spouse, and denied the Application for 
Waiver of Grounds ofltladmissibility (Form 1-601) a_ccordingly. The AAO found that the applicapt 
had failed to establish tha.t extreme hardship would be imposed upon his spouse, specifically if she 
remained in the United States, and dismissed the appeal accordin~y. 

On motion, counsel asserts that new evidence shows that the applicant's spouse would suffer 
extreme hardship ifshe remained in the United ~tates. 

A motion to reopen must state the new .facts to be proved in the reopened proceeding and be 
s~pported by affidavits or other documentary evidence. 8 C.F.R.. § 103.5(a)(2). A motion to. 
reconsider must: (1) state the reasons for reconsideratiQil · and be s~pported by any pertinent 
precedent decisions to establish that the decision. was based on an incorrect application of law or 
USCIS policy; and (:2) establish that the decision was incorrect based on the evidence ot record at 
the time of the initial decision. 8 C._F.R. § 103.5(a)(3), Tbe reqllireil_lelltS of a motion to reconsider 
have not been met, because counsel has not Stated reaSons for reconsideration. Counsel also has not 
shown that the decision was incorrect based on an incorrect appilcation of law or policy or that it 
was incorrect ba_sed on the evidence in the record. As the applicant has sub_mitted new documemary 
evidence to support his claim, however, the motion to reopen will be granted. 

The record includes, but is not limited to, medical records, counsel: s motion, and statements from the 
applicant and his family members. The record also inchtdes an c:trticle a11d prescriptio11 in Spamsb, 
which have rtot been reviewed or considered because the applicant provides no translations for them. 
8 C.P.R.§ 103.2(b)(3}states: 

(3) Translatiorts. Any document containirtg 'foreign language submitted to USCIS shall 
be accolllpanied· by a full English language translation which the translator has certified 
as complete and accurate, and by the translator's certifi¢ation that he. or sbe is competent 
to translate from the foreign language into English. 
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The entire record, with the exception Of the untranslated Spanish-language documents, was reviewed 
and considered in rendering this decision. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

,(i) In gene111,l.-AI_ly aliel) (other th(l,n an alien lawfully a-dmitted tor 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
a-dmission within 10 yea.rs of the d11te of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver.-The Attorney General [now the Secretary of Homeland 
Security, "Secretary"] has sole discretion to waive clause (i) in the 
case of an immigrant who is the spouse or son or daughter of a 
Unit~d States citizel) or of a_n alien lawfully admitted for penna.nent 
residence, if it is established to the satisfaction of the [Secretary] that 
the refusal of admission ·to such immigrant alien would result i.n 
extreme ba.rdsbip to the citizen or lawfully resid~nt sp()use or parent 
of such alien. 

The record reflects that applicant entered the United States withou_t inspecti_on in 2000, he turned 18 
years old1 oil March 9, 2004 and he departed the United States in November 2006. The applicant 
accnied unlawful presence from March 9, 2004, the date he turned 18 years old until his departure in 
November 2006. The applicant is inadmissible to the United States under section 212(a)(9)(B)(i)(li) 
of the Act for being unlawfully present in the United States for a period of one year or more and 
seeking readmission within ten years of his departure in November 2006 ftom the United States. 
The applicant does not contest his inadmissibility. 

1 Section 212(a)(9)(B) of the A~ts state!?, in pettirteilt part: 

(iii) Exceptions-

(I) Minors 

No period of time in which an alien is under 18 years of age shall be taken into account in determining 

the period of unlawful presence in the United States under clause (i). 



(b)(6)

Page4 

A waiver of inadmissibility under section 212(a)(9)(B)(v) ofthe Act is dependent on a showing tbat 
the bar to admission imposes extreme hardship on a qualifying relative, which in.<;:ludes the U.S. 
<?itiien or lawfully resid~nt spouse or parent of the applicant. Hardship to the applicant or his 
children cart be considered only insofar as it results in hardship to a qualifying relative, in this case 
the applic~t' s spouse~ -If extreme hardship to a qualifying relative is established, the applicant is 
statutorily eligible for a waiver, a11d USCJS then assesses whether a favorable. exercise of discretion 
is warranted. See Matter of Mendez, 21 I&N Dec. 296, 301 (BIA 1996). , 

Extreme hardship is "Q.ot a definable term of fixed and inflexible content or meaning," but 
· "necessarily depends upon the facts and c'ircu:mstances peculiar to each case." Matter of Hwang, 

io t&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes-Gonzalez, the Board provided a list of 
factors it deemed relevant in qeterm.ining whether :m alien has · established extreme hardship to a 
quali~g relative. 22 I&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful 
permanent resident or United States citizen spouse or parent in this couney; the qt18lifying relative's 
family ties outside the United States; the conditions in the country or co1.tntries to which the qualifying 
relative wouid relocate and 'the extent of the qualifying relative's ties in such countries; the financial 
impact of departure from this country;· and significant condit~ons of health, particularly when tied to an 
u.navailability of suitable medical care in the col!ntry td whi<;:h the qualifying relative would relocate. 
/d. The Boatd added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not exclusive. !d. at 566. 

The Board has also held that the common or typical results of removal and inadmissibility do not 
constitute extreme hardship, and has listed certain individual hardship factors considered COilll110il 

rather than extreme. These f(lctors include: economic disadvantCige, loss of c:urrent employment, 
inability to maintain one's present standard of living, inability to pursue a chosen. profession, 
separation from. family members, severing community ties, cultural readjustment after living in th~ 
U11.ited States for marty yea_rs, cultural adjustro.ent of qualifying relatives who have never lived 
outside the United States, inferior economic and educational opportunities in the foreign country, or 
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22 
l&.N De¢. ~t 568; Matter 9/ Pi/c:h, 2ll&N Dec, 627, 632-33 (BlA 199(}); Matter of Ige, 20 I&N Dec. 
8$0,883 (BIA 1994); Matter of Ngai, l9l&N Dec. 245, 246A7 (Cortiiri't 1984); Matter of Kim, 15 
I&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 I&N Dec. 810, 813 (BIA 1968). 

However, tbougb h.~rdships may not be extreme when considered abstra<;:tly or individually, the 
Board has made it clear that "[r]elevant factors, though not extreme in themselves, nil!St be 
considered iii the aggregate in determining whether extreme hardship exists.'' Matter ofO""J-0-, 21 
I&N Dec. 381, 383 (BiA 1996) (quoting Matter oflge, 20 I&N Dec. at 882). The adjudicator ''nwst 
consider the entire range of factors conceming hardship in their totality and determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
depoJiation.'' /d. · 

The actual hardship associated with an abstract hardship factor such as family separation, econorn.i.c 
disadvantage; cultural readjqstment, et cetera, differs in nature and severity depending on the unique 
Circumstances of each case, as does the cumulative hardship· a qualifying relative experiences as a 
result of aggregated individual hardships. See, e.g., Matter of Bing CMh-l(ao and Mei TsulLin, 23 
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I&N Dec. 45, 51 {BIA2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying 
relatives on the basis of variations in the length of residence in the United States and the ability to 
speak the language of the country to which they would relocate). For example, though family 
separation has been found to be a coQliilon result of inadmissibility or removal, separation from 
family living in. the United States can also be the most import~nt single hardship. factor in 
considering hardship in the aggregate. See Salcido-Salcido, 138 F.3d at 1293 (quoting Contreras
Buenfil v. INS, 712 F.2d 401~ 403 (9th Cir. 1983)); but see Matter of Ngai, 19 I&N Pee. at 247 
(separation of spouse and children from applicant not extreme hardship due to conflicting evidence 
in the record and because applicant and spouse had been voluntarily separated from one another for 
28 yeats). Therefore, we consider the· totality of the circumst(lpces in determini11g whether d_eniCil of 
admission would result in extreme hardship to a qualifying relative. 

As the AAO has already found that the applicant's spouse would experience extreme hCirdship if she 
relocated to Mexieo, it will oruy address the applicant's claims related to hardship his spouse would 
experience upon remaining in the United States. 

The applicant states that he becomes very afraid when his family visits him in· Mexico due to 
violence there; his family misses him; his older daughter cries when they talk on the phone and asks 
when he will help with her homework and take her to school; his son cries when they talk on the 
phone and asks when they can play and do homework together; and his spouse calls him crying and 
s(lys that she needs him. 

The applicant's spouse states that the applicant's absence has been devastating to her and their 
children; sh,e works odd jobs and earns about $50 per week; she helps her disabled mother pay her 
bills and her gas expenses; and she cannot return to school for her high-school degree because she 
cannot afford childcare costs. 

The applicant's older daughter and son describe il}letters their need for the applicant, their emotional 
hardship, and the difficulty that their mother is experiencing . 

. states in his Decelllber2011letter that the applicant's older daughter and son 
havebecome vety despondent dueto their separation from the applicant, and the applicant's older 
daughter is seeing a psychotherapist for anxiety and depression. Further, maintains that 
the family {ears visiting the applicant regularly in Mexico due to the crime and violence there. Dr. 

also notes that the applicant's spouse has been referred to a physician for a medication 
evaluation and psychotherapy for depression. 

The applicant's spouse's mother st(ltes that she is disabled; she is providing shelter for her daughter 
and children; and they are going through difficult times without the applicant 

The applicant's spouse's cousin states that the applicant's spouse has been working part-time, but 
her income is not enough to support her family and that her family is "going through hard times." 
An acquaintance of the. applicant's spouse st(ltes that raising three. childreu. on her own "is (l h11ge 

. strain'' and the children are suffering without the applicant. 



(b)(6)

NON-PRECEDENT DECISION 
Page6 

OnJuly 12, 2013, the U.S. Department of State issued a travel warning for Mexico, and in particulcu, 
Cpah~u.Ila, the ,state where the applicant currently resides~ due to violence anc:J cri111inal activity. It 
advises U.s. citi~ens to "d~{er nm1-essenti~l travel" to because of "high rates of violeilt 
crimes, and narcotics-related murders." U.S. Department of State, Buteau of Consular Affairs, 
Travel Warning- Mexico, http://travel.state.gov/travel/cis _pa _ tw/tw/tw _6033.htm1,, 

The record reflects that the applicant's spouse is experien~ing emotional hardship without the 
appUccffil. In addition to her own emotional hardship, she is affected by tb:e b.ardsh.ip that ber 
d1ildten are experiencing' as a result of their separation from the applicant. The applicant's spouse 
also is experiencing difficulties raising three children without the applicant. Moreover, .her concerns 
related to safety in Mexico are corroborated by at least one government i;ource and have affected ber 
ability to visit the applicant there. Considering the hardship factors mentioned and the normal 
·results of separation, the AAO finds that the applicant has established that his spouse would suffer 
e~treme barc:Js}J._ip .if sb.e remains i_n the l,Jnited States. ' · 

Considering the evidence in the aggregate, the_ applicant has established that his spouse would face 
e}.(treme hardship iftbe applicaJ1t's waiver request Is denied. · 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
discre'tionary factor to be considered. Matter of Mendez-Mon~lez, 21 l&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of inadmissibility is warranted in the exercise of discretion. /d. at 299. The adverse factors 
evidencing an alien's uAc:Jesirability a_s a pern1anent. resident 111ust be bala11cec:J with the social and 
humane considerations presented on his behalf to determine whether the grant of relief in the 
exe.J:cise pf discretion appears to be in the best interests of this country. /d. at 300. 

The AAO notes that Matt~r of Marin, 16 I & N Dec. 581 (BIA 1978), involving a seet'ion 212(c) 
waiver, is used in waiver cases as guidance for balancing favorable and unfavorable factors and this 
cross application of standards is support~d l>y · tbe l3oard of lmn.:ligration Appeals (RIA), In Matter of 
Mendez-Moralez, the BIA, assessing the exercise of discretion under section 212(h) of t~e Act, 
stated: 

We find this use of Ma,tter of Marin, supra, as a general guide to be apprgpriate. For 
the most patt, it is prudent to avoid cross application, as between different types of 
relief, of particular principles or standards for the exercise of discretion. /d. However, 
o~r reference to Matter o/Marin,··supra, is only for the purpose of the approach taken 
in that case regarding the balancing of favorable and unfavorable factprs within the 
context of the relief bejng sought under section 212(h)(1)(B) of the Act.See, e.g., 
Pa}rner v. INS, 4 F.3d 482 (7th Cir.1993) (balancing of discretionary factors under 
section 212(h)). We find this guidance to be helpful and applicable, given that both 
forms of rellef address the question of whether aliens with criminal records should be 
adlllitted to the United States and allowed to reside in_ this country peflllanently. 

Matter of Mendez~Morale:? at 300. 
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In Matter of Mendez,.Moralez, in evalu,ating wbetb,er section Z12{h){1)(B) relief is warranted in the 
exercise of discretion, the BIA stated that: 

The factors adverse to the a,ppliccmt include the I)a,ture and underlying circumstances 
of the exclusion ground at issue, the presence of additional significant violations of 
this country's immigration laws, the existenee of a criminal recbrd and, if so, its 
nature, recency (!.nd seriousness, ~d tb.e presence of other evi~ence indicative of an 
alien's bad character or undesirability as a permanent resident of this country ..•. The 
favorable considerations include family ties in the United States, residence of long 
duration in this cpuntry (particularly wb.ere the alien bega11 his r~sidep.cy at a young 
age), evidence of hardship to the alien and his family if he is exCluded and deported, 
service in t_l!i_s country's Armed Forces, a history of stable employment, the existence 
of property ot business ties, evidence of value and service to t.he cOinmu,nity, 
evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to the a.litm's good character (e.g., affidavits from family, friends, and 
responsible community representatives). 

/d. at 301 (citation omitted). 

The DIA further states that upon review of the record as a whole, a balancing of the equities and 
adverse matters must be made to determine whether discretion should pe favorably exercised. The 
equities that the applicant for section 212(h)(1 )(B) relief must bring forward to establish that he 
merits a favora.ble exercise Qf adt:llinistrative discretion will depend in each case on the nature and 
circumstances of the ground of exclusion sought to be wa.ived c;tnd on the presence of any additiona.l 
adverse matters, and as the negati~e factors grow more serious, it bec_omes incumbent upon the 
applicant to introduce additio11al offsetting favorable evidence. /d. at jOl. 

The favorable faCtors include the applicant's U.S. citizen. spouse and three children, extreme 
hardship to his spouse, a_nd the la,ck of Grimjna,l record. The unfavorable factors include the 
applicant's erttry without inspection and period of unauthorized stay. 

The AAO finds· tb.iit tbe immigration violations committed by the applicant -are serious in nature; 
nevertheless, when taken together; we find t_be fa,vorable factors in the present case outweigh the 
adverse factors, such that a favorable exercise of discretion is warranted~ -

In application proceedings, it is the appiicant's burden to establish eligibility for the imniigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met. 

O:~lDER: The motion is granted and the underlying application is approved. 


