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DATE: DEC 1 2 2014 

IN RE: 

Office: EL PASO, TX 

U.S. Department of Homeland Security 

U.S. Citizenship and Immigration Services 

Office of Admillistrative Appeals MS 2090 
20 Massachusetts Avenue NW 

Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v) 

of the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)(v) and section 

212(h) of the Immigration and Nationality Act, 8 U.S.C. § 1182(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 

to the office that originally decided your case. Any further inquiry must be made to that office. 

Thank you, 

Ron Rose erg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The waiver application was denied by Field Office Director, El Paso, Texas and a 
subsequent appeal was rejected by the Administrative Appeals Office (AAO) for being untimely 
filed. The matter is now before the AAO on motion. The motion will be granted, the field office 
director's decision withdrawn, and the matter remanded to the field office director for further 
action consistent with this decision. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1182(a)(2)(A)(i)(II), for having been convicted of a crime involving a controlled substance. In 
his decision, dated November 4, 2013, the field office director erroneously concluded th,at the 
applicant was a trafficker in a controlled substance and inadmissible under section 212(a)(2)(C) of 
the Act.1 The applicant was also found to be inadmissible pursuant to section 212(a)(9)(B)(i)(II) of 
the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States 
for more than one year and seeking readmission within ten years of his last departure from the 
United States and under section 212(a)(9)(C)(i)(I) of the Act, for having reentered the United 
States, without being admitted, after accruing over one year of unlawful presence. Finally, the 
applicant was found inadmissible under section 212(a)(6)(C)(i) of the Act for having procured 
admission to the United States through fraud or a material misrepresentation. The applicant is 
currently the beneficiary of an approved Form I-130, Petition for an Alien Relative, based on a 
marriage to a U.S. citizen. He has four U.S. citizen children. The applicant seeks a waiver of 
inadmissibility in order to reside in the United States. 

On December 20, 2013, the applicant filed a Notice of Appeal (Form I-290B) and on July 25, 
2014, we rejected the appeal as untimely filed. On August 27, 2014, the applicant, through 
counsel, filed a motion to reconsider his appeal. 

Upon reconsideration, it has come to our attention that the applicant's marriage to a U.S. citizen 
may not be valid and, thus, his Form I-130 may be revocable. With his appeal, the applicant 
submitted documentation of his first marriage and divorce from a woman in Mexico. This 
marriage and a child from that marriage were never disclosed on any forms submitted or during 

the applicant's adjustment interview. The record establishes that the applicant's first marriage was 
not terminated until after he married his second wife, who is the petitioner of his Form I-130. 
Therefore, the record indicates that the applicant's marriage to a U.S. citizen is not valid and his 
Form I-130 may be revocable. Thus, we will remand the matter to the field office director to 
initiate proceedings for the revocation of the Form I-130 that was approved on October 5, 2012. 

However, even if the applicant's Form I-130 is valid, he is inadmissible and is not eligible for a 
waiver of his inadmissibility as he is subject to section 212(a)(2)(A)(i)(II) of the Act for having 
been convicted of a crime involving a controlled substance. On March in 
New Mexico, the applicant was convicted of possession of amphetamines. As an applicant who 

1 In his decision, the field office director also erroneously identified all of the applicant's voluntary departures from 

the United States as removals. 
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was convicted of a controlled substance violation not relating to 30 grams or less of marijuana, the 
applicant is not eligible to apply for a section 212(h) waiver. 

As stated above, the record indicates that the applicant's first marriage was not terminated until 
after he married his second wife, who is the petitioner of his Form 1-130, making his marriage to a 
U.S. citizen invalid and his Form I-130 revocable. Therefore, we remand the matter to the field 
office director to initiate proceedings for the revocation of the applicant's Form 1-130. Should the 
approved Form 1-130 petition be revoked, the field office director will issue a new decision 
dismissing the applicant's Form I-601 as moot. The viability of the Form 1-601 is dependent on an 
immigrant visa or adjustment application that is, in turn, based on an approved Form I-130. See 8 

C.P.R. § 212.7(a). In the absence of an underlying approved Form I-130, the Form I-601 is moot. 
In the alternative, should it be determined that the Form 1-130 is not to be revoked, then the field 
office director will issue a new decision addressing the merits of the applicant's Form 1-601 
waiver application. 

ORDER: The matter is remanded to the field office director for further proceedings 
consistent with this decision. 


