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DISCUSSION: The Director, Nebraska Service Center, denied the waiver application and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more 
than one year and again seeking admission within 10 years of his last departure from the United 
States. The applicant is the beneficiary of an approved Petition for Alien Relative (Form I -130) and 
seeks a waiver of inadmissibility in order to reside in the United States with his U.S. citizen spouse. 

The director found that the applicant had established that his qualifying relative would experience 
extreme hardship as a consequence of his inadmissibility but denied the Application for Waiver of 
Grounds of Inadmissibility (Form I-601) as a matter of discretion. See Decision of the Director 
dated May 7, 2014. 

On appeal counsel for the applicant asserts that USCIS erred in denying the waiver application by 
failing to acknowledge that charges against the applicant were dismissed and then failing to consider 
all the positive factors in favor of the applicant. With the appeal counsel submits a brief, a notice 
from the Iowa Department of Human Services determining a child abuse incident as not confirmed, 
school records for one of the spouse's children, a police clearance from Mexico for the applicant, a 
letter from a school principal in Mexico stating that the applicant does volunteer work, and general 
information about cataracts and glaucoma. Other documentation in the record includes affidavits 
from the applicant and his spouse, medical information for the applicant's spouse, a psychological 
evaluation of the applicant's spouse, a letter from a psychotherapist about the applicant's family, 
school and medical information for the applicant's children, financial information, and country 
information for Mexico. The entire record was reviewed and considered in rendering a decision on 
the appeal. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who-

(II) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 
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Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: 

The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established . . .  that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

The record reflects that the applicant attempted to enter the United States on April 21, 2006, but was 
apprehended by U.S. Customs and Border Protection agents and allowed to voluntary return to 
Mexico. The applicant then entered the United States without inspection on May 15, 2006, and 
remained until he was granted voluntary departure by an immigration judge on September 18, 2012, 
and then departed the United States on January 14, 2013. The applicant thus accrued more than one 
year of unlawful presence from his entry without inspection in May 2006 until granted voluntary 
departure on September 18, 2012. 

On appeal counsel notes that the criminal charges against the applicant were dismissed for 
insufficient evidence and that the Iowa Department of Human Services determined that a child abuse 
complaint was unconfirmed. Counsel asserts that improper weight was given to the applicant's 
arrest for child endangerment and that there is no conviction to look behind for discretionary 
purposes and that the applicant's only inadmissibility is for unlawful presence. Counsel asserts that 
the favorable factors in support of the applicant include the spouse's poor psychological health, her 
medical condition, the medical needs of her children, the special education needs of a son, and the 
death of the biological father of the three oldest children, who now consider the applicant their 
father. Counsel asserts that the hardships to the applicant's spouse would meet the higher standard 
of exceptional and extremely unusual hardship. 

As noted, the director found that the applicant's U.S. c1t1zen spouse would experience extreme 
hardship if the waiver is not granted. In making this determination the director cited documentation 
showing medical conditions for the spouse and children and evidence of financial hardship to the 
applicant's family. As such we will not review the hardship determination on appeal. 

Extreme hardship is a requirement for eligibility, but once established it is but one favorable 
discretionary factor to be considered. Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 
1996). For waivers of inadmissibility, the burden is on the applicant to establish that a grant of a 
waiver of inadmissibility is warranted in the exercise of discretion. !d. at 299. The adverse factors 
evidencing an alien's undesirability as a permanent resident must be balanced with the social and 
humane considerations presented on his behalf to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of this country. !d. at 300. 

In Matter of Mendez-Moralez, in evaluating whether section 212(h)(1)(B) relief is warranted in the 
exercise of discretion, the BIA stated that: 
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The factors adverse to the applicant include the nature and underlying circumstances 
of the exclusion ground at issue, the presence of additional significant violations of 
this country's immigration laws, the existence of a criminal record and, if so, its 
nature, recency and seriousness, and the presence of other evidence indicative of an 
alien's bad character or undesirability as a permanent resident of this country . . . .  The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where the alien began his residency at a young 
age), evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value and service to the community, 
evidence of genuine rehabilitation if a criminal record exists, and other evidence 
attesting to the alien's good character (e.g., affidavits from family, friends, and 
responsible community representatives) . . .. 

!d. at 301. 

The BIA further states that upon review of the record as a whole, a balancing of the equities and 
adverse matters must be made to determine whether discretion should be favorably exercised. The 
equities that the applicant for relief must bring forward to establish that he merits a favorable 
exercise of administrative discretion will depend in each case on the nature and circumstances of the 
ground of exclusion sought to be waived and on the presence of any additional adverse matters, and 
as the negative factors grow more serious, it becomes incumbent upon the applicant to introduce 
additional offsetting favorable evidence. !d. at 301. 

The favorable factors in this matter are the hardships the applicant's U.S. citizen spouse and children 
would face if the applicant is not granted this waiver. The record shows that the applicant's spouse 
experiences extreme financial and emotional hardship without the applicant, she has a significant 
medical condition for which she needs the applicant's assistance, and she has one child suffering 
from hearing difficulties and developmental delays and another child with severe asthma and 
ADHD. The record also contains letters of support for the applicant including letters from the 
spouse's children. The unfavorable factor in this matter is the applicant's accrual of unlawful 
presence in the United States. The director found that the applicant did not merit a positive exercise 
of discretion because he had been arrested and charged with child endangerment. However the 
applicant was not convicted of a crime as charges were dismissed, and the record contains no 
evidence that applicant has been convicted of any other crime. 

Although the applicant's immigration violation is serious, the record establishes that the positive 
factors in this case outweigh the negative factors and a favorable exercise of discretion is warranted. 
In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met. 

ORDER: The appeal is sustained. 


