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SEP 0 8 2014 

Date: Office: NEBRASKA SERVICE CENTER 

INRE: Applicant: 

U.S. Department of Homeland Security 
U.S. Citi zenship and Immigration Services 

Administrative Appeals Office (AAO) 
20 Massachusetts Ave. , N. W., MS 2090 
Washin&_on, DC 20529-2090 
U.S. citizenship 
and Immigration 
Services 

FILE: 

APPLICATIONS: Application for Waiver of Grounds of Inadmissibility under section 212(a)(9)(B)(v) of 
the Immigration and Nationality Act, 8 U.S.C. § 1182(a)(9)(B)(v) 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

~· ) / .. A~A_._}ja··. · .. . . ~'\*--r v-, .. - .. ~ ·· ,y c;···· •""• · ·';O.k · . 

Ron Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Nebraska Service Center, denied the waiver application and the matter 
is now before the Administrative Appeals Office (AAO) on appeal.1 The appeal will be dismissed. 

The applicant is a native and a citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been unlawfully present for one year or more. The 
applicant seeks a waiver of inadmissibility in order to immigrate to the United States as the 
beneficiary of an approved Petition for Alien Relative (Form 1-130) filed by her husband. 

The service center director concluded the applicant's Form I-601 to have been improperly filed and, 
accordingly, denied the Application for Waiver of Grounds of Inadmissibility (Form I-601) for lack 
of evidence the applicant had already been interviewed and found inadmissible by a consular officer. 
Decision of Service Center Director, February 13, 2014. 

On appeal, the applicant provides a statement and an untranslated consular refusal form in Spanish. 
The record contains a Request for Evidence from USCIS and a U.S Department of State (DOS) Fee 
Payment Receipt. The entire record was reviewed and considered in rendering this decision. 

The applicant claims to have resided unlawfully in the United States from January 7, 2006, when she 
entered the country without admission or parole, until March 6, 2013, when she returned to Mexico 
to apply for an immigrant visa. The record reflects that the applicant and her qualifying relative 
married in March 2007, her immigrant petition was approved on January 12, 2010, the National Visa 
Center (NYC) informed her to begin immigration visa processing, and she departed the country to do 
so on March 6, 2013. Immigration records show she attended his consular IV interview on January 
30, 2014 and the U.S. Consulate in advised her that a waiver was required for her case 
to proceed. Having accrued unlawful presence of one year or more, she incurred a 10 year bar on 
admission and requires a waiver of inadmissibility to immigrate. 

Waiver applicants located outside the United States historically filed Form I-601 with the embassy 
or consulate in their country of residence for forwarding to USCIS for decision. However, as of 
June 4, 2012, users began requiring these applications to be filed with a users Lockbox for 
centralized adjudication by the Nebraska Service Center (NSC). See USCIS Policy Memorandum, 
Exceptions for Permitting the Filing of Form 1-601, Application for Waiver of Grounds of 
Inadmissibility, and any associated Form 1-212, Application for Permission to Reapply for 

1 The director issued a decision dated April 7, 2014 indicating that the appeal was improperly filed and forwarded the 

record to the AAO. Although the NSC Director, as the reviewing official who made the unfavorable decision being 

appealed, has jurisdiction to make an initial review, see 8 C.P.R. § 103.3(a)(2)(ii), the reviewing official may treat the 

appeal as a motion only for the purpose of taking favorable action under 8 C.P.R.§ 103.3(a)(2)(iii). The provision at 8 

C.P.R.§ 103.3(a)(2)(iv) requires that, "[i]fthe reviewing official will not be taking favorable action or decides favorable 

action is not warranted, that official shall promptly forward the appeal and the related record of proceeding to the 

[AAO] .... " We will withdraw the director's decision dated April 7, 2014 before addressing the instant matter as an 

appeal. 
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Admission into the United States After Deportation or Removal, at International USCIS Offices, 
November 30, 2012. 

The record indicates that the applicant filed her March 8, 2013 waiver application with the USCIS 
Lockbox in Phoenix, AZ, and further, that it properly reached the NSC for adjudication. However, 
as the applicant had not yet been notified she needed to file a Form I-601, the NSC had no authority 
to consider the request. Regulations require that form instructions be followed, see 8 C.F.R. § 
212.7(a)(1), and the Form I-601 instructions state that a Form I-601 filer outside the country must 
have previously had a visa interview with a consular officer and been found inadmissible. 

The record reflects that DOS informed the applicant when it acknowledged receiving her IV 
application fee on October 19, 2012 while she was still in the United States that she needed to file an 
Application for Provisional Unlawful Presence Waiver (Form I-601A) before proceeding overseas 
for her immigrant visa interview, but she mistakenly filed Form I-601 instead. In view of the failure 
to file Form I-601A, the NSC sent a Request for Evidence asking the applicant to verify she had 
already been interviewed by a consular officer and found ineligible for an immigrant visa at the time 
she filed the waiver application. See Request for Evidence (RFE), September 23, 2013. The RFE 
indicated a deadline of December 16, 2013 for receipt of the applicant's response, noted that failure 
to respond timely was grounds for denial, and explained that Form I-601 filers must show a consular 
inadmissibility determination preceded their waiver request. 

The record shows that the applicant was unable to comply with the RFE, since she did not have her 
initial consular interview until January 30, 2014, more than five months after the RFE issued. 
Where the applicant failed to seek a provisional waiver as instructed prior to leaving the country, and 
as the Form I-601 waiver she sought instead was not approvable at the time it was filed on March 8, 
2013, she should submit a new Form I-6012 to the Phoenix, AZ Lockbox indicating she is applying 
for an immigrant visa and listing her foreign residence address. 

In application proceedings, it is the applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met and the 
appeal will be dismissed. 

ORDER: The appeal is dismissed. 

2 We note that the application must be supported by evidence of extreme hardship to a qualifying relative. 


