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DISCUSSION: The Director, Nebraska Service Center, denied the waiver application. An
appeal of the denial was summarily dismissed by the Administrative Appeals Office (AAO). The
applicant filed a motion to reopen and reconsider the decision. The motion will be denied.

The regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that an affected party must file a motion to
reopen or reconsider a proceeding within 30 days of the decision that the motion seeks to reopen
or reconsider. [f the decision is mailed, the 30-day period for submitting an appeal begins 3 days
after it is mailed. 8 C.F.R. § 103.8(b). The date of filing is the date of actual receipt of the appeal,
not the date of mailing. 8 C.F.R. § 103.2(a)(7)(1).

The record reflects that we issued our decision dismissing the appeal on December 18, 2014. The
decision’s cover page states the specific requirements for filing a motion to reopen or reconsider
could be found at 8 C.F.R. § 103.5, the applicant had 33 days to file a motion, and the online
instructions to Form I-290B, Notice of Appeal or Motion, provide additional information.
Although counsel dated the Form 1-290B for the instant motion January 19, 2015, the record
indicates that he mailed the motion on January 22, 2015, at which time the motion was already
late. We received the motion on January 23, 2015, 36 days after the decision was issued.
Therefore, the motion to reopen and reconsider was untimely filed.

Neither the Act nor the pertinent regulations grant the AAO authority to extend the time limit for
filing a motion. However, the regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that the 30 days
“may be excused in the discretion of the Service where it is demonstrated that the delay was
reasonable and was beyond the control of the applicant.” The applicant did not assert that the
delay was reasonable or was beyond their control. 8 C.F.R. § 103.5(a).

Therefore, we find that as a matter of discretion, the applicant’s failure to file the motion within
the period allowed was not reasonable or beyond the control of the applicant. As the motion to
reopen and reconsider was untimely filed, it must be denied.

Accordingly, the motion will be denied as untimely filed.

-ORDER: The motion to reopen and reconsider is denied.



