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The Applicant, a native and citizen of Mexico, seeks a waiver of the ground of inadmissibility for 
alien smuggling and unlawful presence. See Immigration and Nationality Act (the Act) section 
212(d)(11), 8 U.S.C. § 1182(d)(11) and section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to that 
of a lawful permanent resident (LPR) must be admissible or receive a waiver of inadmissibility. 
When an applicant is inadmissible for alien smuggling, U.S. Citizenship and Immigration Services 
(USCIS) may grant a discretionary waiver to serve humanitarian purposes, to assure family unity, or 
when it is otherwise in the public interest, if the individual smuggled was at that time a qualifying 
relative. When an applicant is inadmissible for unlawful presence, USCIS may grant a discretionary 
waiver if refusal of admission would result in extreme hardship to a qualifying relative or qualifying 
relatives. 

The Director, Nebraska Service Center, denied the application. The Director concluded that since 
the Applicant was found inadmissible under section 212(a)(6)(E)(i) for assisting in smuggling his 
girlfriend into the United States, he did not qualify for a section 212( d)(11) waiver. The Director 
concluded no purpose would be served in granting the Applicant's waiver for unlawful presence 
because the Applicant is statutorily ineligible for a waiver for alien smuggling. 

The matter is now before us on appeal. In the appeal, the Applicant states that the Director erred in 
finding him ineligible for a waiver for alien smuggling because the record does not establish that he 
helped his girlfriend, who is now his wife, enter the United States. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking to be admitted as an immigrant and has been found inadmissible for alien 
smuggling. Section 212(a)(6)(E) of the Act states that foreign nationals who have knowingly 
encouraged, induced, assisted, abetted, or aided any other foreign national to enter or to try to enter 
the United States in violation of law are inadmissible. 
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Section 212( d)( 11) of the Act provides for a discretionary waiver of this inadmissibility for 
humanitarian purposes, to assure family unity, or when it is otherwise in the public interest in the 
case of an applicant seeking admission or adjustment of status as an immediate relative or immigrant 
under section 203(a) (other than paragraph (4) thereof), if the applicant has encouraged, induced, 
assisted, abetted, or aided only an individual who at the time of the offense was the applicant's 
spouse, parent, son, or daughter (and no other individual) to enter the United States in violation of 
law. 

II. ANALYSIS 

The only issue presented on appeal is whether the Applicant knowingly encouraged, induced, 
assisted, abetted, or aided his girlfriend to enter the United States illegally. The Applicant was found 
inadmissible for alien smuggling, and the Director concluded he was ineligible for a waiver of this 
inadmissibility because he smuggled his girlfriend. A waiver for alien smuggling is only available 
when the individual smuggled is the spouse, parent, or child of an applicant. The Applicant states on 
appeal that he did not smuggle his girlfriend into the United States, but he has not established that he 
did not assist his girlfriend in entering the United States illegally when they entered together in 1992. 
As a result, he is ineligible for a waiver of inadmissibility. 

The record establishes that the Applicant entered the United States without inspection in 1990, he 
later returned to Mexico, and in 1992 he again entered the United States without inspection with his 
girlfriend and their three children. The Applicant married his girlfriend in the United States on 

2012. The record does not provide any other details concerning the family's illegal 
entry. The Applicant was found inadmissible for alien smuggling because he had knowingly 
assisted his girlfriend to enter the United States illegally. 

The Applicant states that this finding is not supported by the record and that ambiguities in the 
record must be interpreted in favor of the non-citizen. He cites to Moncrieffe v. Holder, 133 S. Ct. 
1678, 1693 (2013) to support this statement. 

The Act makes clear that a foreign national seeking admission must establish admissibility "clearly 
and beyond doubt." Sections 235(b)(2)(A) and 240(c)(2)(A) ofthe Act. Kirong v. Mukasey, 529 
F.3d 800, 804 (8th Cir. 2008); Rodriguez v. Mukasey, 519 F.3d 773, 776 (8th Cir. 2008); Blanco v. 
Mukasey, 518 F.3d 714, 720 (9th Cir. 2008). Although the Applicant relies on Moncrieffe v. Holder 
to support his claim that ambiguities in the record must be interpreted in favor of the non-citizen, 
Moncrieffe holds only that ambiguities in criminal statutes referenced by the Act must be interpreted 
in favor of the non-citizen, and does not remove the burden from an applicant to establish 
admissibility clearly and beyond doubt. 133 S. Ct. 1693 (2013). 

The record establishes that the Applicant entered the United States without inspection in 1990. He 
later retllmed to Mexico and in 1992 entered the United States without inspection with his girlfriend 
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and three children. Actions for which an individual can be found to have aided or assisted in alien 
smuggling are numerous and can involve physically bringing ·a foreign national into the United 
States illegally. See 9 FAM 302.9-7(B)(4). The Applicant has not provided evidence that he 
travelled with his then girlfriend from Mexico to the United States without assisting or aiding in her 
entering the United States illegally. Thus, the Applicant is inadmissible under .section 212(a)(6)(E) 
ofthe Act and he does not qualify for a waiver under section 212(d)(11) of the Act because, as stated 
above, at the time he smuggled his current wife into the United States, they were not yet married, 
and a waiver is only available if at the time of the offense the individual smuggled was the 
applicant's spouse, parent, son, or daughter . 

III. ADDITIONAL INADMISSIBILITY 

As stated by the Director, the record also shows that the Applicant is inadmissible for unlawful 
presence under section 212(a)(9)(B)(i)(II) of the Act. The Applicant entered the United States 
without inspection in 1992 and departed the United States in February 2013. The Applicant began 
accruing unlawful presence on April 1, 1997, the effective date of the unlawful presence provisions 

. of the Act. Therefore, at the time of his departure from the United States in 2013, the Applicant had 
accrued one year or more of unlawful presence. As a result, his . departure triggered his 
inadmissibility under section 212(a)(9)(B)(i)(II), a ground of inadmissibility that is waivable under 
section 212(a)(9)(B)(v) of the Act, 8 U.S. C. § 1182(a)(9)(B)(v), by showing extreme hardship to a 
U.S. citizen or LPR spouse or parent. Although the Applicant has a qualifying relative, his lawful 
permanent resident spouse, no purpose would be served in discussing whether she would suffer 
extreme hardship because the Applicant is ineligible for a waiver of his inadmissibility for alien 
smuggling. 

IV. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. Accordingly, we dismiss the 
appeal. 

ORDER: The appeal is dismissed. 
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