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The Applicant, a native and citizen of Colombia, seeks a waiver of inadmissibility for unlawful 
presence and fraud or misrepresentation. See Immigration and Nationality Act (the Act) section 
212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v); section 212(i) of the Act, 8 U.S.C. § 1182(i). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to 
lawful permanent residence must be admissible or receive a waiver of inadmissibility. U.S. 
Citizenship and Immigration Services (USCIS) may grant this discretionary waiver if refusal of 
admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Field Office Director, Boston, Massachusetts, denied the application. The Director found that 
although the Applicant's previous Form I -601 based upon her inadmissibility for unlawful presence 
had been granted in 2005, she had subsequently been determined to be inadmissible for 
misrepresentation tp procure admission to the United States for a back-dated stamp in her passport. 
The Director indicated that the instant Form 1-601 is based on extreme hardship to the Applicant's 
son, who is not considered a qualifying relative under the relevant waiver sections of the Act. The 
Director also stated that the Applicant's husband, the qualifying relative for her previously approved 
Form 1-601, did not submit a new statement in support of her current application in response to a 
request for evidence (RFE). Therefore, the Director concluded that there was insufficient evidence 
to establish extreme hardship to a qualifying relative. 

The matter is now before us on appeal. In the appeal, the Applicant contends that her previous Form 
I-601 approval should be available for the instant Form I-601, as the hardship experienced by her 
qualifying relative is the same and she should not be required to repeatedly submit Form I-601s. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking to adjust status to that of a lawful permanent resident and has been found 
inadmissible for unlawful presence and fraud or misrepresentation. Regarding unlawful presence, 
section 212(a)(9)(B)(i) of the Act provides that a foreign national who has been unlawfully present 
in the United States for 1 year or more, and who again seeks admission within 10 years of the date of 
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departure or removal from the United States, is inadmissible. Section· 212(a)(9)(B)(ii) of the Act, 
provides that a foreign national is deemed to be unlawfully present in the United States if present in 
the United States after the expiration of the period of authorized stay or is present in the United 
States without being admitted or paroled. Section 212(a)(9)(B)(v) of the Act provides that section 
212(a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

Regarding fraud or misrepresentation, section 212(a)(6)(C)(i) of the Act renders inadmissible any 
foreign national who, by fraud or willfully misrepresenting a material fact, seeks to procure (or has 
sought to procure or has procured) a visa, other documentation, or admission into the United States 
or other benefit provided under the Act. Section 212(i) of the Act provides for a waiver of this 
inadmissibility if refusal of admission wo~ld result in extreme hardship to the United States citizen 
or lawful permanent resident spouse or pareht of the foreign national. 

Decades of case law have contributed to the meaning of extreme hardship. The definition of 
extreme hardship "is not ... fixed and inflexible, and the elements to establish extreme hardship are 
dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez, 22 I&N 
Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists "only in cases of great actual 
and prospective injury." Matter ofNgai, 19 I&N Dec. 245,246-47 (BIA 1984). An applicant must 
demonstrate that claimed hardship is realistic and foreseeable. !d.; see also Matter of Shaughnessy, 
12 I&N Dec. 810, 813 (BIA 1968) (finding that the respondent had not demonstrated extreme 
hardship where there was "no showing of either present hardship or any hardship ... in the 
foreseeable future to the respondent's parents by reason of their alleged physical defects"). The 
common consequences of removal or refusal of admission, which include "economic 
detriment ... [,] loss of current employment, the inability to maintain one's standard of living or to 
pursue a chosen profession, separation from a family, member, [and] cultural readjustment," are 
insufficient alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) 
(citations omitted); but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing 
Matter of Pilch on the basis of variations in the length of residence in the United States and the 
ability to speak the language of the country to which the qualifying relatives would relocate). 
Nevertheless, all "[r]elevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists." Matter of Jge, 20 I&N Dec. 880, 882 
(BIA 1994) (citations omitted). Hardship to the Applicant or others can be considered only insofar 
as it results in hardship to a qualifying relative. Matter ~{Gonzalez Recinas, 23 I&N Dec. 467, 471 
(BIA 2002). 

II. ANALYSIS 

The issue on appeal is whether the Applicant's prior approved Form 1-601 and the requisite hardship 
she previously demonstrated to a qualifying relative is sufficient to approve her instant Form 1-601. 
Counsel for the Applicant asserts that nothing has changed in the Applicant's life and that she need 
not demonstrate accrual of new hardship since her previous Form I-601 was approved. Wf find that 
the Applicant acquired a new ground of inadmissibility subsequent to her Form 1-601 approval and 
was required to submit a new Form I-601. As such, the Applicant must again satisfy the Form I-601 
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requirements, as her related application for admission to the United States is a continuing application 
that has not yet been approved. We find that the Applicant has not demonstrated extreme hardship 
to a qualifying relative upon denial of her waiver. 

A. Relevant Facts 

The Applicant entered the United States in January 1998 using a B l/B2 visitor's visa with a 
November 1998. The Applicant remained in the country beyond her authorized stay and married a 
U.S. citizen in 2002. The Applicant filed her first Form I-601 in June 2005 from Colombia, 
claiming she overstayed her visitor's visa and departed the United States in July 2003. The waiver 
application was granted in September 2005 based on extreme hardship to her husband, 

However, when the Applicant attempted to enter the United States in 2005, 
Customs and Border Protection denied her admission, determining that she had a back-dated stamp 
in her passport indicating she departed the United States in July 2003, instead of her actual.date of 
departure in May 2005. The Applicant was paroled into the United States after expressing a fear of 
returning to Colombia. 

Eight years later, in July 2013, the Applicant filed the instant Form I-601 based on an approved 
Form I-130, Petition for Alien Relative, filed by her son. The Applicant conceded that she was 
previously unlawfully present in the United States for more than one year and that she "sent [her] 
passport to Colombia to receive a stamp indicating [she] had returned to Colombia prior to actually 
returning." In parts 2 and 3 of the Form I-601, which ask about relatives in the United States who 
are U.S. citizens and lawful permanent residents, the Applicant identified only her two U.S. citizen 
sons, indicating that they all live at the same address. 

B. Unlawful Presence 

The record shows, and the Applicant admits, that she remained beyond her authorized stay in 1998 
and remained until her departure in 2005. She therefore accrued unlawful presence of over one year. 
Pursuant to section 212(a)(9)(B)(i)(II), the applicant was barred from again seeking admission 
within ten years of the date of her departure. In 2005, the Applicant filed a Form I-601 based on her 
unlawful presence in the United States, which was approved by the Director. Under 8 C.F.R. 
§ 212.7(a)(4)(ii), approval of an immigrant waiver of inadmissibility is valid indefinitely. As the 
Applicant has already received a Form I-601 waiver approval for accruing unlawful presence of over 
one year prior to 2005, we need not further consider this ground of inadmissibility. 

C. Fraud or Misrepresentation 

As a result of obtaining a back-dated stamp in her passport, the Applicant remains inadmissible 
under section 212(a)(6)(C)(i) of the Act for willfully misrepresenting a material fact in order to 
procure an immigration benefit. The Applicant's previous Form I-601 proceedings did not include 
inadmissibility under section 212(a)(6)(C)(i) of the Act and approval of an immigrant waiver of 
inadmissibility applies only to the grounds of inadmissibility and incidents specified in Form 1-601 
proceedings. 8 C.F.R. § 212.7(a)(4)(i). In order to be eligible for a waiver of inadmissibility, the 
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Applicant must demonstrate that refusing her admission to the United States would result in extreme 
hardship to a qualifying relative or qualifying relatives. As specified above, only the Applicant's 
U.S. citizen or lawful permanent resident spouse or parent(s) a:re qualifying relatives. See section 
212(i) of the Act. 

The record lacks current evidence to establish that the Applicant's husband, has 
suffered or will suffer the requisite extreme hardship. The Applicant did not identify him or any 
other qualifying relative in her Form I-601. Specifically, the Applicant listed as her relatives 
through whom she claims Form I-601 eligibility as her two U.S. citizen sons. However, the 
Applicant's two sons are not qualifying relatives in the context of this application. In response to the 
Director's RFE, dated March 2014, the Applicant submitted outdated documents from 2005, 
including a copy of the approval notice from her previous waiver application and a copy of 

married to 
application. 
applicable. 

letter submitted with that application. She has not addressed whether she remains 
or why she did not list him as a qualifying relative in her waiver 

As such, she ha~ not established that the hard~hips he claimed in 2005 remain 

Counsel contends on appeal that nothing has changed from the time of approval of the prior Form I-
601 to the date of the Applicant's parole into the United States in 2005. There is no 
evidence from the Applicant asserting that nothing has changed. The unsupported assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 
(BIA 1980). 

Further, an application for admission or adjustment is a "continuing" application, adjudicated on the 
basis of the law and facts in effect on the date of the decision. Matter of Alarcon, 20 I&N Dec. 557 
(BIA 1992). There has been no final decision made on the Applicant's application for admission, so 
the Applicant, as of today, is still seeking admission to the United States. Accordingly, the 
Applicant is required to demonstrate her current Form I-601 eligibility rather than her eligibility at 
the time of the underlying misrepresentation or Form I-601 filing. 

The record also includes the Applicant's Form I-589, Application for Asylum and Withholding of 
Removal. According to her Form I-589, the Applicant fears returning to Colombia because of her 
ex-husband's abuse which began in Colombia and resumed in the United States when she re-entered 
the country in 2005. However, the record shows she married in 2002. The Form 1-
589 therefore claims her ex-husband resumed abusing her three years after she married 

Although listed as her spouse on the Form I-589, th'e Applicant did not address her 
marriage to or address the nature of the abuse she suffered from her ex-husband 
while she was married to Further, as indicated above, her waiver application names 
her two sons, but makes no reference to 

Although the record includes a copy of the 2013 Human Rights Report for Colombia, and we take 
administrative notice that the U.S. Department of State's most recent Travel Warning from April 
2016 strongly encourages U.S. citizens to exercise caution and remain vigilant in Colombia, without 
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updated statements from the Applicant and her husband, there is insufficient evidence showing that 
the hardship he has experienced or will experience if her waiver is denied amounts to extreme 
hardship. 

As the Applicant has not demonstrated extreme hardship to a qualifying relative or qualifying 
relatives, we need not consider whether the Applicant warrants a waiver in the exercise of discretion. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. The Applicant has not 
demonstrated that her spouse has suffered, or will suffer, the requisite extreme hardship. 

ORDER: The appeal is dismissed. 

Cite as Matter of E-D-S-A-L-, ID# 10106 (AAO Dec. 6, 2016) 
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