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The Applicant, a native and citizen of China, seeks a waiver of inadmissibility for unlawful presence. 
See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to lawful 
permanent residence must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and 
Immigration Services (USCIS) may grant this discretionary waiver if refusal of admission would result 
in extreme hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application. The Director concluded that the 
Applicant is not eligible for a waiver of inadmissibility because he is inadmissible under section 
212(a)(6)(E) of the Act for knowingly engaging in alien smuggling, and the aliens smuggled were 
not his spouse, parent, son, or daughter. The Director also found the Applicant inadmissible under 
section 212(a)(9)(B)(i)(II) of the Act for unlawful presence. 

The matter is now before us on appeal. In the appeal, the Applicant claims that the Director erred in 
finding that the Applicant was inadmissible under section 212(a)(6)(E) of the Act for alien 
smuggling. The Applicant states that he was convicted of transporting aliens within the United 
States, which he contends does not qualify as smuggling under section 212(a)(6)(E) of the Act. The 
Applicant concedes that he is inadmissible under section 212(a)(9)(B)(i)(II) of the Act and asserts 
that he has established that his U.S. citizen spouse would suffer extreme hardship if his waiver 
application were denied. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking admission as an immigrant and has been found inadmissible for smuggling, 
specifically due to his 2010 conviction for aiding and abetting in the transportation of aliens 
under 8 U.S.C. § 1324(a)(l)(A)(v)(II), (a)(l)(B)(ii). Section 212(a)(6)(E) of the Act, 8 U.S.C. 
§ 1182(a)(6)(E) states that any foreign national who at any time knowingly has encouraged, induced, 
assisted, abetted, or aided any other foreign national to enter or to try to enter the United States in 
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violation of law is inadmissible, with a waiver authorized under section 212( d)( 11) of the Act, 
8 U.S.C. § 1182(d)(11). 

Section 212(d)(11) of the Act provides a discretionary waiver for humanitarian purposes, to assure 
family unity, or when it is otherwise in the public interest in the case of an applicant seeking 
admission or adjustment of status as an immediate relative or immigrant under section 203(a) (other 
than paragraph (4) thereof), if the applicant has encouraged, induced, assisted, abetted, or aided only 
an individual who at the time of the offense was the applicant's spouse, parent, son, or daughter (and 
no other individual) to enter the United States in violation of law. 

The Applicant has also been found inadmissible for unlawful presence, specifically remaining in the 
United States for more than one year after the expiration of his B2 nonimmigrant visa and applying 
for admission within 10 years of being removed. Section 212(a)(9)(B)(i) of the Act, 8 U.S.C. 
§ 1182(a)(9)(B)(i), provides that a foreign national who has been unlawfully present in the United 
States for one year or more, and who again seeks admission within 1 0 years of the date of departure 
or removal from the United States, is inadmissible. Section 212( a)(9)(B)(ii) of the Act provides that 
a foreign national is deemed to be unlawfully present in the United States if present in the United 
States after the expiration of the period of authorized stay or is present in the United States without 
being admitted or paroled. 

Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212( a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

Decades of case law have contributed to the meaning of extreme hardship. The definition of 
extreme hardship "is not ... fixed and inflexible, and the elements to establish extreme hardship are 
dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez. 22 I&N 
Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists "only in cases of great actual 
and prospective injury." Matter of Ngai, 19 I&N Dec. 245, 246-47 (BIA 1984). An applicant must 
demonstrate that claimed hardship is realistic and foreseeable. !d.; see also Matter of Shaughnessy, 
12 I&N Dec. 810, 813 (BIA 1968) (finding that the respondent had not demonstrated extreme 
hardship where there was "no showing of either present hardship or any hardship ... in the 
foreseeable future to the respondent's parents by reason of their aileged physical-defects"). The 
common consequences of removal or refusal of admission, which include "economic 
detriment ... [,] loss of current employment, the inability to maintain one's standard of living or to 
pursue a chosen profession, separation from a family member, [and] cultural readjustment," are 
insufficient alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) 
(citations omitted); but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing 
Matter of Pilch on the basis of variations in the length of residence in the United States and the 
ability to speak the language of the country to which the qualifying relatives would relocate). 
Nevertheless, all "[r]elevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists." Matter of Jge, 20 I&N Dec. 880, 882 
(BIA 1994) (citations omitted). Hardship to the Applicant or others can be considered only insofar 

2 



Matter ofZ-T-W-

as it results in hardship to a qualifying relative. Matter of Gonzalez Recinas, 23 I&N Dec. 467, 471 
(BIA 2002). 

II. ANALYSIS 

The Director found the Applicant inadmissible under section 212(a)(6)(E) of the Act due to his 
conviction for aiding and abetting in the transportation of aliens under 8 U.S.C. 
§ 1324(a)(l)(A)(v)(II), (a)(l)(B)(ii). The Director concluded that the Applicant is ineligible for a 
waiver of inadmissibility because the individuals smuggled were not the Applicant's spouse, parent, 
son, or daughter. The Director also found the Applicant inadmissible under section 
212(a)(9)(B)(i)(II) ofthe Act for being unlawfully present in the United States for one year or more 
and seeking admission within 10 years of the date of removal. 

A. Inadmissibility 

The Applicant contests the Director's finding that he is inadmissible under section 212(a)(6)(E) of 
the Act, asserting that he was convicted of transporting aliens within the United States and did not 
encourage, induce, assist, abet, or aid in their entry into the United States. The Applicant is also 
inadmissible under section 212(a)(9)(B)(i) of the Act for unlawful presence, specifically being 
unlawfully present in the United States for one year .or more and seeking admission within 10 years 
of the date of removal. The Applicant does not contest this ground of inadmissibility and it is 
supported by the record. Because we find that the Applicant has not established eligibility for a 
waiver of this ground of inadmissibility as a matter of discretion, we need not consider whether he is 
also inadmissible under section 212(a)(6)(E) of the Act at this time. 

B. Hardship 

The Applicant must demonstrate that refusal of admission would result in extreme hardship to a 
qualifying relative or qualifying relatives, in this case his U.S. citizen spouse. 

In support of his Form 1-601, the Applicant previously submitted a statement from his U.S. citizen 
spouse; statements from his father, sister, and two friends; psychological evaluations of the 
Applicant's spouse and children; family photographs; a business license for the family's restaurant; 
tax returns; the Applicant's spouse's naturalization certificate; and his children's U.S. birth 
certificates. 

The totality of the evidence,. including the additional evidence submitted on appeal, now 
demonstrates that the Applicant's spouse would experience extreme hardship if admission is denied. 

C. Discretion 

We now consider whether the Applicant merits a waiver of inadmissibility as a matter of discretion. 
The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the 
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exercise of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must 
balance the adverse factors evidencing the Applicant's undesirability as a lawful permanent resident 
with the social and humane considerations presented to determine whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country. !d. at 300 (citations omitted). 
The adverse factors include the nature and underlying circumstances of the inadmissibility ground(s) 
at issue, the presence of additional significant violations of immigration laws, the existence of a 
criminal record, and if so, its nature, recency and seriousness, and the presence of other evidence 
indicative of bad character or undesirability. !d. at 301. The favorable considerations include family 
ties in the United States, residence of long duration in this country (particularly where residency 
began at a young age), evidence of hardship to the foreign national and his or her family, service in 
the U.S. Armed Forces, a history of stable employment, the existence of property or business ties, 
evidence of value or service in the community, evidence of genuine rehabilitation if a criminal 
record exists, and other evidence attesting to good character. !d. 

The Applicant's conviction in 201 0 for aiding and abetting in the transportation of aliens under 
8 U.S.C. § 1324(a)(1)(A)(v)(II), (a)(1)(B)(ii) is a serious adverse factor in this case. The Applicant's 
plea agreement indicates that he aided and abetted "in the transporting of illegal aliens and moving 
them within the United States for the purpose of commercial advantage and private financial 
gain .... " The Applicant was sentenced to imprisonment for time served and supervised release, as 
well as a $1 00 penalty and forfeiture of the vehicle in which he transported undocumented workers 
and the mobile home in which he housed them. The affidavit supporting the criminal complaint 
against the Applicant indicates that he owned and operated two restaurants where he regularly 
employed individuals whom he knew were not authorized to work in the United States. The 
affidavit states that the Applicant typically contacted a business in New York or Georgia to request 
that workers be transported to his restaurant. The Applicant then housed several workers in a mobile 
home he owned and transported them to and from work every day in his personal vehicle, or 
provided his vehicle for their transport. The affidavit further alleges that the workers would not earn 
a salary and only receive the tips left by customers or work long hours for a small amount of 
eammgs .. 

Another adverse factor in this case is the Applicant's 
influence of alcohol. 

2007 conviction for driving under the 

The Applicant did not submit a personal statement in support of his Form 1-601 to explain the 
circumstances of either of his convictions, express remorse, or state whether he took any steps to 
become rehabilitated. The record of proceedings indicates that the Applicant's spouse was also 
convicted in relation to the hiring of undocumented workers at the family's restaurants and she 
submits a statement expressing remorse for her and the Applicant's actions. The lack of a statement 
by the Applicant regarding remorse for his serious criminal conviction weighs against him in our 
discretionary detertnination. 

The favorable factors in this case include the extreme hardship the Applicant's spouse will suffer if 
his waiver application is denied; his close ties to his U.S. citizen spouse and two children; the 
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difficulties his young children are experiencing in the absence of their father, as documented in 
psychological evaluations; his ties to other family members in the United States, including his 
parents and sister; his support from friends and business owners in his community; his ownership of 
a restaurant in the United States; and the fact that he previously resided in the United States for many 
years. 

The Applicant has not demonstrated that he merits a favorable exercise of discretion. A finding of 
extreme hardship carries considerable weight in the exercise of discretion. We have carefully 
considered the extent to which the Applicant's spouse's hardship, as well as the other favorable 
factors in this case, mitigates the unfavorable factors. However, the Applicant's criminal history is a 
serious adverse factor and he has not presented any explanations, expressions of remorse or 
indication that he has taken responsibility, or evidence of rehabilitation. Therefore, we find that the 
Applicant has not submitted sufficient evidence to establish that he merits a waiver in the exercise of 
discretion. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. Although he established that 
his U.S. citizen spouse would suffer extreme hardship if he were denied admission, the Applicant did 
not demonstrate his eligibility for a waiver as a matter of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter ofZ-T-W-, ID# 11837 (AAO Dec. 9, 2016) 
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