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APPLICATION: FORM I-601, APPLICATION FOR WAIVER OF GROUNDS OF 
INADMISSIBILITY 

The Applicant, a native and citizen of Mexico, seeks a waiver of inadmissibility for fraud or 
misrepresentation and for unlawful presence. See Immigration and Nationality Act (the Act)§ 212(i), 8 
U.S.C. § 1182(i) and section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A foreign national seeking 
to be admitted to the United States as an immigrant or to adjust status to that of a lawful permanent 
resident must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and Immigration 
Services (USCIS) may grant this discretionary waiver if refusal of admission would result in extreme 
hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application. The Director determined that the 
Applicant was inadmissible under section 212(a)(6)(C)(i), 8 U.S.C. § 1182(a)(6)(C)(i), for fraud or 
misrepresentation, and under section 212(a)(9)(B) of the Act, for unlawful presence. The Director 
concluded that the Applicant established extreme hardship to a qualifying relative, his spouse. 
However, the Director denied the waiver application as matter of discretion due to the Applicant's 
unfavorable factors outweighing his favorable factors. 

The matter is now before us on appeal. In the appeal, the. Applicant submits additional evidence and 
states that the Director abused discretion and erred by considering additional convictions without 
due notice and by not recognizing evidence of rehabilitation and other favorable factors. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 212(a)(6)(C)(i) of the Act renders inadmissible any foreign national who, by fraud or 
willfully misrepresenting a material fact, seeks to procure (or has sought to procure or has procured) 
a visa, other documentation, or admission into the United States or other benefit provided under the 
Act. 

Section 212(a)(9)(B)(i) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i), provides that a foreign national who 
has been unlawfully present in the United States for 1 year or more, and who again seeks admission 
within 10 years of the date of departure or removal from the United States, is inadmissible. 
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Section 212(i) of the Act, 8 U.S.C. § 1182(i), provides for a waiver of this inadmissibility if refusal 
of admission would result in extreme hardship to the United States citizen or lawful permanent 
resident spouse or parent of the foreign national. 

II. FACTS AND PROCEDRUAL HISTORY 

The Applicant is seeking admission as an immigrant and has been found inadmissible for a fraud or 
misrepresentation, specifically for procuring admission to the United States by knowingly presenting 
a Form I-551, Permanent Resident Card that was no longer valid, and for accruing unlawful presence 
in the United States. 

The record of proceedings reflects that the Applicant entered the United States in 1981 as a visitor and 
adjusted to permanent resident status in 1990. The Applicant was convicted for driving under the 
influence (DUI) in violation of section 23152(b) of the California Vehicle Code in 1992, 1993, 1995, 
and 1998, the latter resulting in a sentence of one year and four months imprisonment. In 1999, the 
Applicant was removed to Mexico for being convicted of an aggravated felony after admission. 

The Applicant states that approximately a week after his removal, he was permitted to reenter the 
United States when he presented his lawful permanent resident card that had not been confiscated when 
he was removed. On 2009, the Applicant was convicted of illegal possession of ammunition, in 
violation of section 12316(B) of the California Penal Code, which makes it a crime to "[sell] any 
ammunition or reloaded ammunition designed and intended for use in a handgun to a person under 21 
years of age." The Applicant was sentenced to three years of probation and 180 days in jail. 

In 2009, the Applicant was issued a Form I-871, Notice of Intent/Decision to Reinstate Prior 
Order. The Applicant filed a motion to reopen removal proceedings against him, but in 
2009, an Immigration Judge denied the motion. The Immigration Judge determined that at the time of 
the Applicant's conviction, DUI was considered a crime ofviolence and thus an aggravated felony if 
sentenced to more than one year. He noted thatMatter of Ramos, 23 1. & N. Dec. 336 (BIA 2002), in 
which the Board of Immigration Appeals found that DUI is not an aggravated felony, was decided after 
the removal ordered was entered against the Applicant. In 2010, the Applicant was again removed to 
Mexico. 

III. ANALYSIS 

The issue on appeal is whether the Applicant is eligible for a waiver as a matter of discretion. The 
Applicant does not contest the findings of inadmissibility, determinations supported by the record. 1 

The Director also determined that the Applicant has established extreme hardship to a qualifying 

1 The Director did not address whether the Applicant's possession of ammunition offense is a crime involving moral 
turpitude that would render the Applicant inadmissible under section 212(a)(2)(A) of the Act. Because we dismiss the 
appeal on other grounds, we need not address that issue at this time. 

2 



(b)(6)

Matter of R-S-0-

relative, his spouse, and this finding is also supported by the record. However, the Director denied 
the waiver application as a matter of discretion because the unfavorable factors outweigh the 
favorable ones. 

The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the 
exercise of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must 
balance the adverse factors evidencing the Applicant's undesirability as a lawful permanent resident 
with the social and humane considerations presented to determine . whether the grant of relief in the 
exercise of discretion appears to be in the best interests of the country. ld. at 300 (citations omitted). 
The adverse factors include the nature and underlying circumstances of the inadmissibility ground(s) 
at issue, the presence of additional significant violations of immigration laws, the existence of a 
criminal record, and . if so, its nature, recency and seriousness, and the presence of other evidence 
indicative of bad character or undesirability. !d. at 301. The favorable considerations include family 
ties in the United States, residence of long duration in this country (particular! y where residency 
began at a young age), evidence of hardship to the foreign national and his or her family, service in 
the U.S. Armed Forces, a history of stable employment, the existence of property or business ties, 
evidence of value or service in. the community, evidence of genuine rehabilitation if a criminal 
record exists, and other evidence attesting to good character. ld. 

In a brief submitted on appeal, the Applicant asserts that the Director erroneously considered two 
additional "convictions" - for driving with license suspended or revoked in 1993 in the 
California Municipal Court, and again in 1994 in the California Municipal Court- that are 
not supported by the record. The Applicant asserts that he was not provided notice of these 
convictions as required by 8 C.F.R. § 103.2(b )(16)(i) if a decision is based on derogatory evidence of 
which an applicant is unaware, and that these played a "significant part" of the Director's 
unfavorable discretionary determination. The record contains the indictment for the Applicant's 
1998 conviction and a certified electronic docket report containing comprehensive information about 
the Applicant's entire criminal record, both of which indicate that the driving with license suspended 
or revoked convictions were asserted as prior convictions during subsequent criminal proceedings. 
While it is unclear who placed the indictment in the record, the record shows that the docket report 
was submitted by the Applicant. Therefore, it appears the Applicant had awareness of at least some 
of the evidence of these convictions, and we find it questionable for an applicant even to assert a 
lack of awareness of his criminal record, assuming he was present as a defendant at the criminal 
proceedings. 

Nevertheless, the Applicant has now had notice and opportunity to respond, and while the Applicant 
challenges the existence of these convictions, he has not submitted evidence, such as statements 
from the municipal courts in question, to rebut the evidence in the record showing that he was, in 
fact, convicted as thy Director found. We are also not convinced that these convictions played a 
significant role in the Dir~_ctor's decision, given that the Director specifically focused in his 
conclusion on the Applicant's convictions for DUI and possession of ammunition. As we find the 
rest of the Applicant's criminal record to provide sufficient weight to support a negative 
discretionary finding, we have, for purposes of this appeal, not included the Applicant's convictions 
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for driving with license suspended or revoked in our assessment of negative factors, though we find 
no error in the Director's inclusion of them in his decision. 

The Applicant also states that his drunk driving conviction would no longer be found to be an 
aggravated felony, citing U.S. v. Trinidad-Aquino, 259 F.3d 1140 1146-47 (9th Cir. 2001) and 
Leocal v. Ashcroft, 543 U.S. 1,9 (2004). However, the issue here is whether the Applicant merits a 
waiver as a matter of discretion, and we need not address that particular issue to make our 
determination. The underlying nature of the Applicant's offenses, and the need to demonstrate 
rehabilitation, remains the same regardless. 

In addressing positive discretionary factors, the Applicant argues that the Director's decision only 
considers extreme hardship to his spouse, but did not consider his long lawful permanent residence 
in the United States prior to his removal, his history of employment, and letters of support describing 
his value and service to the community. He asserts the Director failed to consider his rehabilitation 
as he has become sober, had no DUI arrests in the United States from 1999 to 2010, and had his last 
DUI more than 18 years ago. The Applicant states that although he was convicted for possession of 
ammunition he was not found to be in possession of any firearm and the offense was not necessarily 
"dangerous" such as to lead to denial of relief. He further contends that immigration violations as 
negative factors are not unique or serious offenses that would warrant a negative finding. The 
Applicant maintains that he has close ties to the United States, that his family needs him, that he has 
taken responsibility for his past struggles and been rehabilitated, and that he is now trying to resume 
permanent residence in a lawful manner. 

In addition to referring to the hardship his spouse suffers the Applicant notes numerous letters of 
support from relatives and friends. The letters, either undated or dated in 2012, describe the 
Applicant as essential to the family, supportive and encouraging of others, responsible, and 
trustworthy, and state that He has overcome alcoholism. 

The negative factors include the Applicant's convictions for DUI and ammunitions possession, and 
his immigration violations including unlawful presence and misrepresentation, which allowed him to 
return after he had been removed. There is also no indication in the record that the Applicant's 
employment after he reentered the United States in 1999 until his removal in 2010 was authorized. 

The positive factors include hardship to the Applicant's spouse in the United States; his three adult 
children and extended family in the United States; his legal residence from 1988 until 1999; and his 
good character and, victory over alcoholism as attested to be numerous individuals. The record of 
proceedings contains letters indicating that while in U.S. Immigration and Customs Enforcement 
(ICE) detention in 2010 the Applicant regularly attended church seryices and Alcoholics 
Anonymous meetings. Tax documents submitted to the record show the Applicant's employment 
covering most of the years from 1988 through 2007. 

Upon review of the record, the Applicant has not submitted sufficient evidence to establish that the 
positive factors outweigh the negative to warrant approval of a waiver as a matter of discretion. The 
Applicant's numerous unfavorable factors provide significant negative weight that must be 
overcome. Other than records related to a medical checkup in 2015, the Applicant has submitted no 

' 
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evidence or detail covering his years in Mexico since his return in 2010. There is no evidence that 
he is employed: a Form G-325, Biographic Information, signed by the Applicant April 20, 2013, 
indicates "none" for employment. And, critically, there is insufficient evidence for this period to 
support his continued efforts at rehabilitation. Letters of support that refer to the Applicant's 
rehabilitation from alcoholism are nearly five years old and the documents related to the Applicant 
attending AA meetings are dated in 2010 when he was in ICE detention. They do not cover 
intervening years, nor does the record include a statement from the Applicant directly addressing his 
convictions or his rehabilitation. 

Therefore, upon review, we find that the unfavorable factors in this case outweigh the favorable 
factors, such that a favorable exercise of discretion is not warranted. 

IV. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden because he did not establish that 
he warrants a favorable exercise of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter of R-S-0-, ID# 21996 (AAO Dec. 19, 2016) 
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