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The Applicant, a native fUld citizen of Mexico, seeks a waiver of inadmissibility for unlawful 
presence. See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 
1182(a)(9)(B)(v). A foreign national seeking to be admitted to the United States as an immigrant or to 
adjust status to that of a lawful permanent resident must be admissible or receive a waiver of 
inadmissibility. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary 
waiver if refusal of admission would result in extreme hardship to a quali:f)·ing relative or qualifying 
relatives. 

The Director, Nebraska Service Center, denied the Form I-601. The Director concluded that the 
Applicant was inadmissible under section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 
1182(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than I year and 
that as he subsequently returned to the United States without being admitted, was also subject to the 
ground of inadmissibility at section 212(a)(9)(C)(i)(I) of the Act, 8 U.S.C. § 1182(a)(9)(C)(i)(I). The 
Director then determined that the Applicant had not established that denial of admission would result 
in extreme hardship to a qualifying relative. 

In the appeal, the Applicant asserts that he merits a waiver of inadmissibility under section 
212(a)(9)(B)(v) ofthe Act because he is the only breadwinner in his household and that his family is 
experiencing extreme financial hardship in his absence, as well as emotional stress. The Applicant 
also maintains that the family's relocation to Mexico would result in extreme financial hardship and 
that family members are reluctant to relocate to Mexico because of the "dangers that lurk for 
American citizens." The Applicant contends that he is not inadmissible under section 
212(a)(9)(C)(i)(l) ofthe Act because his initial period ofunlawful presence was waived. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 212(a)(9)(B)(i)(II) of the Act renders inadmissible any foreign national who "has been 
unlawfully present in the United States for one year or more, and who again seeks admission 
within 10 years of the date of such alien's departure or removal from the United States." 
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Section 212(a)(9)(B)(v) of the Act provides for a waiver of section 212(a)(9)(B)(i) inadmissibility as 
follows: · 

The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established ... that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

Section 212(a)(9)(C)(i)(l) of the Act renders inadmissible any foreign national who has been 
unlawfully present in the United States for an aggregate period of more than 1 year and enters or 
attempts to reenter the United States without being admitted. 

Section 212( a)(9)(C)(ii) of the Act provides an exception to section 212(a)(9)(C)(i)(I) inadmissibility 
for foreign nationals seeking admission more than 10 years after the date of his last departure from 
the United States if ... the Attorney General [now the Secretary of Homeland Security] has 
consented to the reapplication for admission. 

II. ANALYSIS 

On appeal, the Applicant asserts that the Director erred in denying the waiver application based on 
the fact that he twice entered the United States without inspection. He contends that USCIS' 
approval of the Form l-601A, Application for Provisional Unlawful Presence Waiver, he filed in 
June 2013, cured his 1997 entry without inspection. Upon review of the record, we tind that the 
Applicant is inadmissible under sections 212(a)(9)(B)(i)(ll) and 212(a)(9)(C)(i) of the Act. 

A. Unlawful Presence Under Section 212(a)(9)(B)(i) of the Act 

The record reflects that the Applicant accrued two periods of unlawful presence in the United States, 
the first of which began in January 2001, the his 1 and ended with his 
November 2004 departure from the United States, a period of 3 years and 11 months. The 
Applicant's inadmissibility resulting from this period of unlawful presence was initialJy waived with 
USC IS' October 2013 approval of the Form I-60 1 A he filed in June 2013 . 

However, the Form I-601A instructions state that an approved provisional unlawful presence waiver 
is automatically revoked and no longer valid if a Department of State consular officer determines at 
an immigrant visa interview that the Applicant is ineligible to receive the immigrant visa on grounds 
other than the 3 or 1 0-year unlawful presence bars. The Applicant was refused an immigrant visa, in 
part, based on his inadmissibility under section 212(a)(9)(C), as an applicant who was unlawfully 

1 Pursuant to section 212(a)(9)(B)(iii)(l) of the Act, foreign nationals who are under 18 years-of-age do not accrue 
unlawful presence. 
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present after previous immigration violations. As such, his approved Form I -601 A was 
automatically revoked upon that refusal. The Applicant, accordingly, is unlawfully present based 
upon his accrual of unlawful presence from January 2001 to November 2004. 

The Applicant's second period of unlawful presence began with his 2005 unlawful return to the 
United States in 2005 and ended only when he returned to Mexico in May 2015, for his visa 
interview, a period of nearly 10 years. This subsequent period of unlawful presence was not 
included in the Applicant's Form I-601A. The Applicant is also inadmissible for this period of 
unlawful presence under section 212( a)(9)(B)(i)(II) of the Act. 2 

Therefore, as the record establishes that the Applicant has more than 1 year of unlawful presence in 
the United States and he is seeking admission within 10 years of his 2015 departure, he is 
inadmissible to the United States under section 212(a)(9)(B)(i)(Il) of the Act. 

B. Unlawfully Present After Previous Immigration Violations 

In returning to the United States without inspection in 2005, the Applicant also triggered the bar 
found in section 212(a)(9)(C) ofthe Act. 

As stated above, the Applicant's first period of unlawful presence from January 2001 to November 
2004 is no longer waived pursuant to an approved Form I-601A. As such, the Applicant was 
unlawfully present from January 2001 to November 2004 and became inadmissible under section 
212(a)(9)(C)(i)(I) for subsequently entering the United States without admission or parole in 2005. 

To seek an exception from a finding of inadmissibility under section 212(a)(9)(C)(i)(I) of the Act, an 
applicant must remain outside the United States for at least 10 years following his or her last 
departure. See Matter of Torres-Garcia, 23 I&N Dec. 866 (BIA 2006). Here, the Applicant 
departed the United States in 2015. As a result, he is barred by statute from seeking an exception 
from his inadmissibility under section 212(a)(9)(C)(ii) of the Act until 2025. Accordingly, he will 
remain inadmissible to the United States until the 1 0-year period has elapsed and he may file the 
Form I-212, Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal. 

As the applicant is not eligible to apply for an exception trom his section 212( a)(9)(C)(i) 
inadmissibility, we find no purpose would be served in considering whether he may be eligible for a 
waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act. 

III. CONCLUSION 

2 
At the time that USC IS considered the Applicant's Form 1-60 I A, he was not yet inadmissible based on this second 

period of unlawful presence and would not become inadmissible until May 2015, when his departure from the United 
States triggered the unlawful presence provisions of the Act. 
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The record reflects that the Applicant is inadmissible to the United States under the provisions of 
sections 212(a)(9)(B)(i)(II) and 212(a)(9)(C)(i) of the Act. As the Applicant is not yet eligible to 
apply for an exception to his inadmissibility under section 212(a)(9)(C)(i), he will remain 
inadmissible regardless of whether he is eligible for a waiver under section 212(a)(9)(B)(i)(II) of the 
Act. Therefore, no purpose is served by determining that the Applicant's unlawful presence may be 
waived and we will dismiss the appeal. 

ORDER: The appeal is dismissed 
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