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The Applicant, a native and citizen of Mexico, seeks a waiver of inadmissibility for unlawful presence. 
See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to lawful 
permanent residence must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and 
Immigration Services (USCIS) may grant this discretionary waiver if refusal of admission would result 
in extreme hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application. The Director found that the 
Applicant was inadmissible under section 212(a)(9)(B)(i)(II) of the Act for having been unlawfully 
present in the United States for more than one year, and section 212(a)(9)(C)(i)(I) for subsequently 
returning (or attempting to return) to the United States without being admitted. The Director concluded 
that the Applicant's inadmissibility under section 212(a)(9)(C)(i)(I) of the Act renders him ineligible to 
request consent to reapply for admission to the United States because he has not remained outside the 
United States for ten years, and, therefore, denied the waiver application as a matter of discretion. 

The matter is now before us on appeal. In the appeal, the Applicant asserts that his wife has suffered 
extreme hardship due to the denial of his waiver application. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 212(a)(9)(B)(i) ofthe Act, 8 U.S.C. § 1182(a)(9)(B)(i), provides that a foreign national who 
has been unlawfully present in the United States for one year or more, and who again seeks 
admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(ii) of the Act provides that a foreign national is deemed to be 
unlawfully present in the United States if present in the United States after the expiration of the 
period of authorized stay or is present in the United States without being_admitted or paroled. 
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Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212( a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

Section 212(a)(9)(C) ofthe Act, 8 U.S.C. § 1182(a)(9)(C), pertains to individuals unlawfully present 
in the United States after previous immigration violations. Section 212(a)(9)(C)(i)(I) of the Act 
provides that a foreign national who has been unlawfully present in the United States for more than 
one year and who reenters or attempts to reenter the United States without being admitted is 
inadmissible. Section 212(a)(9)(C)(ii) of the Act allows for an exception to this ground of 
inadmissibility for a foreign national who seeks admission more than ten years after the date of his 
last departure from the United States if the Secretary of Homeland Security consents to his 
reapplying for admission prior to his attempt to be readmitted. In addition, section 212(a)(9)(C)(iii) 
of the Act allows for a waiver of this ground of inadmissibility as a matter of discretion in certain 
cases when the foreign national is a VA WA (Violence Against Women Act) self-petitioner. 

II. ANALYSIS 

The issue ori appeal is whether the Applicant is eligible to apply for a waiver of inadmissibility. The 
Director found the Applicant to be inadmissible for unlawful presence unde.r section 212(a)(9)(B)(i) 
of the Act and being unlawfully present after previous immigration violations under section 
212(a)(9)(C)(i)(l) of the Act. The Applicant does not contest his inadmissibility under these 
sections, but contends that his family has faced economic, medical, and psychological hardships due 
to the denial of his inadmissibility waiver. We find that, in addition to the grounds of inadmissibility 
identified by the Director, the Applicant is also inadmissible for a false claim to U.S. citizenship 
under section 212(a)(6)(C)(ii) ofthe Act, a ground for which there is no waiver available. 

A. Unlawful Presence Inadmissibility 

The Director found, and the Applicant does not contest, that the Applicant entered the United States 
without inspection or admission in 1996 and remained until his departure in 2003. As such, the 
Applicant accrued unlawful presence from his 18th birthday in until his departure in 
2003. 1 The Applicant attempted to reenter the United States in 2003 and was granted a 
voluntary return to Mexico. However, the Applicant subsequently reentered the United States 
without inspection or admission in 2003 and remained until his depmture in March 2015. 
Accordingly, in 2003, the Applicant reentered the United States without admission after 
aggregating over a year of unlawful presence. The Applicant is inadmissible to the United States 
under section 212(a)(9)(B)(i) of the Act for unlawful presence of 1 year or more. The Applicant is 
also inadmissible to the United States under section 212(a)(9)(C)(i)(I) ofthe Act as a foreign national 
who has been unlawfully present in the United States for an aggregate period of more than 1 year 
and who reentered the United States without being admitted. 

1 Under section 212(a)(9)(B)(iii)(l) ofthe Act, any period oftime in which an applicant is under 18 years of age is not 
taken into account for determining the period of unlawful presence under section 212(a)(9)(B)(i) of the Act. 
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As stated above, a foreign national may not apply for consent to reapply for admission unless he has 
been outside the United States for more than 10 years since the date of his last departure from the 
United States. See section 2i2(a)(9)(C)(ii) of the Act; Matter ~f Torres-Garcia, 23 I&N Dec. 866 
(BIA 2006); see also Matter ~f Diaz and Lopez, 25 I&N Dec. 188 (BIA 201 0); Matter ~/Briones, 24 
I&N Dec. 355 (BIA 2007). Thus, to avoid inadmissibility under section 212(a)(9)(C) of the Act, the 
Board of Immigration Appeals has held that the Applicant's last departure from the United States 
must have taken place at least l 0 years ago, the Applicant remained outside the United States for that 
1 0-year period, and USC IS must have consented to the Applicant's reapplication for admission to 
the United States. 

In this case, the Applicant's last departure from the United States was in March 2015, less than 10 
years ago. Therefore, he is currently statutorily ineligible to apply for permission to reapply for 
admission. Accordingly, the appeal of the denial of the waiver application is dismissed as a matter 
of discretion as its approval would not result in the Applicant's admissibility to the United States. 

B. False Claim to U.S. Citizenship 

The record also shows that when the Applicant attempted to reenter the United States in 
2003, he made a false claim to U.S. citizenship. Specifically, the record indicates that the Applicant 
was the passenger in a vehicle that was stopped by Customs and Border Patrol at a checkpoint. The 
Applicant claimed he was born in California, but that he did not have any identification on 
him. He was referred to secondary inspection, where he continued to claim he was a U.S. citizen, 
until he was confronted with a wallet found under the passenger seat that contained his 
identification. Accordingly, the Applicant was granted a voluntary return to Mexico. 

Section 212(a)(6)(C)(ii) of the Act, 8 U.S.C. § ll82(a)(6)(C)(ii), provides that a foreign national 
who falsely represents, or has falsely represented, himself to be a citizen of the United States for any 
purpose or benefit under the Act or any other Federal or State law is inadmissible. The Applicant is 
also inadmissible to the United States for making a false claim to U.S. citizenship. There is no 
exception or waiver of this permanent ground of inadmissibility. See section 212(a)(6)(C)(iii) ofthe 

·Act (authorizing a waiver as a matter of discretion for inadmissibility under 212(a)(6)(C)(i) only). 
Accordingly, the appeal of the denial of the waiver application is dismissed as a matter of discretion 
asits approval would not result in the Applicant's admissibility to the United States. 

Ill. CONCLUSION 

The Applicant has the burden qf proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. The Applicant is statutorily 
ineligible for a waiver of inadmissibility under section 212( a)( 6)(C)(ii) and currently statutorily 
ineligible to apply for permission to reapply for admission under section 212(a)(9)(C)(i)(I). 
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ORDER: The appeal is dismissed. 

Cite as Matter ofN-R-A-, ID# 112582 (AAO Dec. 28, 2016) 
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