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The Applicant, a native and citizen of Brazil, seeks a waiver of inadmissibility. See Immigration and 
Nationality Act (the Act) § 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). The Director, Nebraska 
Service Center, denied the application. The matter is now before us on appeal. The appeal will be 
sustained. 

In a decision dated April25, 2015, the Director found the Applicant to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Act for having been unlawfully present in the 
United States for a period of more than one year and then subsequently departing from the United 
States. The Director also found the Applicant to be inadmissible to the United States pursuant to 
section 212(a)(6)(B) of the Act for failing to attend removal proceedings without cause, for which no 
waiver was available. The Director thus denied the Form 1-601, Application for Waiver of Grounds 
of Inadmissibility, as a matter of discretion. 

On appeal and in his request to expedite the adjudication of the instant appeal, the Applicant asserts 
that he has demonstrated reasonable cause for his failure to attend removal proceedings, and that he 
is eligible for a waiver of inadmissibility. In support of the appeal, the Applicant submits briefs, 
letters from his U.S. citizen spouse and other references, financial documentation, medical 
documentation, and copies of correspondence with other U.S. officials. The record was reviewed 
and considered in its entirety in rendering this decision. 

Section 212(a)(6)(B) ofthe Act states: 

Failure to attend removal proceeding. -Any alien who without reasonable cause fails 
or refuses to attend or remain in attendance at a proceeding to determine the alien's 
inadmissibility or deportability and who seeks admission to the United States within 5 
years of such alien's subsequent departure or removal is inadmissible. 

The evidence submitted in support of the instant appeal and electronic U.S. Department of State 
records indicate that the Applicant is not inadmissible under section 212(a)(6)(B) of the Act, for 
failure to attend removal proceedings without reasonable cause, and that the U.S. Department of 
State has removed the ground of inadmissibility from its systems. 
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Section 212(a)(9)(B) of the Act, 8 U.S.C. § 1182(a)(9)(B), provides, in pertinent part: 

(i) In General 

Any alien (other than an alien lawfully admitted for permanent residence) who-

(I) was unlawfully present in the United States for a period of more than 180 
days but less than 1 year, voluntarily departed the United States (whether or 
not pursuant to section 244( e)) prior to the commencement of proceedings 
under section 235(b)(l) or section 240, and again seeks admission within 3 
years of the date of such alien's departure or removal, or 

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 10 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(ii) Construction of Unlawful Presence 

For purposes of this paragraph an alien is deemed to be unlawfully present in the 
United States if the alien is present in the United States after the expiration of the 
period of stay authorized by the Attorney General or is present in the United States 
without being admitted or paroled. 

The record reflects that the Applicant entered the United States without admission around January 
28, 2005 and was issued a notice to appear in removal proceedings. On 2007, he was 
ordered removed by an immigration judge. On October 24, 2012, Immigration and Customs 
Enforcement granted the Applicant a stay of removal , which expired on or around December 10, 
2014. The Applicant departed the United States in November 2014. 

The record establishes that the Applicant was unlawfully present in the United States for more than 
one year prior to his departure from the United States. The Applicant does not contest this finding of 
inadmissibility. Rather, he seeks a waiver of inadmissibility in order to remain in the United States 
with his U.S. citizen spouse and children. 

The Applicant must demonstrate that denial of the application would result in extreme hardship to a 
qualifying relative or relatives. In this case, the qualifying relative is his U.S. citizen spouse. 
Hardship to the Applicant or others can be considered only insofar as it results in hardship to a 
qualifying relative. Matter of Gonzalez Recinas, 23 I&N Dec. 467, 471 (BIA 2002). 

The definition of extreme hardship "is not ... fixed and inflexible, and the elements to establish 
extreme hardship are dependent upon the facts and circumstances of each case." Matter of 
Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists 
"only in cases of great actual and prospective injury," Matter of Ngai, 19 I&N Dec. 245, 246-4 7 
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(BIA 1984), but hardship "need not be unique to be extreme." Matter of L-0-G-, 21 I&N Dec. 413, 
418 (BIA 1996). The common consequences of removal or refusal of admission, which include 
"economic detriment ... [,] loss of current employment, the inability to maintain one's standard of 
living or to pursue a chosen profession, separation from a family member, [and] cultural 
readjustment," are insufficient alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 
627 (BIA 1996) (citations omitted); see also Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) 
(separation of family members and financial difficulties alone do not establish extreme hardship); 
but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch on 
the basis of variations in the length of residence in the United States and the ability to speak the 
language of the country to which the qualifying relatives would relocate). Nevertheless, all 
"[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists." Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994) 
(citations omitted). 

The Applicant contends that his U.S. citizen spouse experiences financial, medical, and emotional 
hardship as she remains in the United States while the Applicant resides abroad due to his 
inadmissibility. Without his income, he maintains that his spouse is unable to meet the expenses for 
herself and her children, including the mortgage payments on the family's home. The Applicant also 
references that his spouse suffers from recurring medical conditions, including ovarian cysts and 
complications from pregnancy and childbirth, and she has been referred for screening for possible 
breast cancer, for which she is a high-risk candidate. Finally, the Applicant asserts that his spouse 
suffers emotional hardship in his absence due to her psychological conditions, her stress in caring for 
the couple's two children on her own, and her anxiety over her financial situation and uncertain 
health condition noted above. 

In support, the Applicant submits financial and employment documentation establishing that his 
wages comprised approximately 65% of the family's income prior to his relocation abroad. He also 
submits evidence of the family's financial obligations, including utilities, credit card balances, and 
mortgage payments for their home. The Applicant also submits documentation establishing that he 
and his wife have become delinquent on their mortgage in recent months. With respect to his wife's 
medical hardships, the Applicant submits a letter from her describing her recent pregnancy and birth 
of her second child, as well as records documenting the recent detection of a lump in her breast and 
prior pregnancy complications. The documentation indicates that she has been referred to oncology 
specialists for further screening for possible breast cancer. Regarding his spouse's emotional 
hardship, the Applicant submits affidavits from his spouse and psychological documentation. In her 
letters, the Applicant's spouse describes her increasing anxiety and fears resulting from the 
Applicant's absence, including her financial struggles, particularly regarding the possible foreclosure 
on the family's home; her stress in caring for an infant and a son with special medical needs; her 
fears over her medical condition, in part due to her mother's death from breast cancer; and her 
worries for her children and the potential adverse effects on them as a result of their father's absence. 
The Applicant also submits medical documentation corroborating his son's allergies and other 
medical visits and a psychological evaluation of his spouse, in which she was diagnosed with major 
depressive disorder and generalized anxiety disorder. The psychological evaluation also notes a 
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likelihood of recurrent, severe major depressive disorder and acute stress disorder in light of the 
Applicant's spouse's stress and history of post-partum depression. The Applicant has thus 
established that his spouse experiences extreme hardship as a result of remaining in the United States 
while the Applicant resides abroad due to his inadmissibility. 

In regard to relocating abroad to reside with the Applicant, the record reflects that the Applicant's 
spouse was born in Mexico, has resided in the United States from a young age, and she became a 
U.S. citizen in 2005. The Applicant contends that relocating to Brazil would cause his spouse 
hardship due to the separation from her father, the decreased availability of medical care for herself 
and her children, the emotional hardship caused by relocating to an unfamiliar country, and the 
danger posed by high crime rates in Brazil. In support, the Applicant submits affidavits and other 
documentation noted above, in addition to articles discussing general conditions in Brazil. The 
documentation establishes that the Applicant's spouse provides care for her father by assisting him 
with medical appointments and expenses. The record also establishes that the Applicant's spouse 
has never visited Brazil, nor does she speak Portuguese, and is thus unfamiliar with the country, 
culture, customs, and language. As noted above, the Applicant currently suffers from depression and 
anxiety, and she is prone to a worsening of her conditions and acute stress disorder in the face of 
additional stressors. The record establishes that the Applicant's spouse would experience hardship 
due to long-term separation from her community, her family members, and her home. The U.S. 
Department of State notes that crime rates in Brazil are high in urban areas and growing in rural 
areas and that U.S. citizens are often targets. where the Applicant resides, is noted for 
high rates of armed robberies and other crimes. The Applicant has thus established that his spouse 
would experience extreme hardship were she to relocate abroad to reside with the Applicant. 

We now consider whether the Applicant merits a waiver of inadmissibility as a matter of discretion. 
The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the 
exercise of discretion. See Matter of Mendez-Moralez, 21 I&N Dec. 296,299 (BIA 1996). We must 
"balance the adverse factors evidencing an alien's undesirability as a permanent resident with the 
social and humane considerations presented on the alien's behalf to determine whether the grant of 
relief in the exercise of discretion appears to be in the best interests of the country." Id. at 300 
(citations omitted). In evaluating whether to favorably exercise discretion, 

the factors adverse to the alien include the nature and underlying circumstances of 
the exclusion ground at issue, the presence of additional significant violations of 
this country's immigration laws, the existence of a criminal record, and if so, its 
nature, recency and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the 
existence of property or business ties, evidence of value or service in the 
community, evidence of genuine rehabilitation if a criminal record exists, and other 

4 



Matter ofT-M-R-

evidence attesting to the alien's good character (e.g., affidavits from family, friends 
and responsible community representatives). 

!d. at 301 (citations omitted). We must also consider "[t]he underlying significance of the adverse 
and favorable factors." !d. at 302. For example, we assess the "quality" of relationships to family, 
and "the equity of a marriage and the weight given to any hardship to the spouse is diminished if the 
parties married after the commencement of [removal] proceedings, with knowledge that the alien 
might be [removed]." !d. (citation omitted). 

The favorable factors in this matter are the extreme hardship the Applicant's U.S. citizen spouse and 
children face while the Applicant has relocated to Brazil, regardless of whether they accompany the 
Applicant or stay in the United States; the Applicant's community ties while in the United States; 
letters in support attesting to the Applicant's good character; the Applicant's gainful employment 
and participation in an apprenticeship program while in the United States; the Applicant's apparent 
lack of a criminal record; home ownership; and the payment of taxes. The unfavorable factors in 
this matter are the Applicant's entry into the United States without being admitted; periods of 
unlawful presence and employment while in the United States; and removal from the United States. 

The Applicant's immigration violations are serious in nature. Nonetheless, we find that the 
Applicant has established that the favorable factors outweigh the unfavorable factors. Therefore, a 
favorable exercise of the Secretary's discretion is warranted. 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has met that burden. Accordingly, we sustain the 
appeal. 

ORDER: The appeal is sustained. 

Cite as Matter ofT-M-R-, ID# 15538 (AAO Feb. 4, 2016) 
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