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The Applicant, a native and citizen of Mexico, seeks a waiver of inadmissibility. See Immigration 
and Nationality Act (the Act) § 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). The Director of the 
Nebraska Service Center denied the application. The matter is now before us on appeal. The appeal 
will be sustained. 

The Applicant is the beneficiary of an approved Form 1-130, Petition for Alien Relative, filed on his 
behalf by his U.S. citizen spouse. In a decision dated March 26, 2015, the Director found the 
Applicant to be inadmissible to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 
8 U.S.C. § 1182(a)(9)(B)(i)(ll), for having been unlawfully present in the United States for more 
than one year and seeking readmission within ten years of his departure from the country. The 
Director also found the Applicant to be inadmissible under section 212(a)(l)(A)(iv) of the Act, 8 
U.S.C. § 1182(a)(l)(A)(iv), based on a panel physician or civil surgeon determination that he had a 
Class A medical condition (drug addict or abuser). The Director concluded that as there was no 
waiver available for the Applicant's inadmissibility under section 212(a)(l)(A)(iv) of the Act, no 
purpose would be served in granting his waiver under section 212(a)(9)(B)(v) of the Act. The 
application was denied accordingly. 

On appeal, the Applicant asserts that it has been over a year since he was found to be a drug abuser 
and that during a subsequent interview with a consular officer, it was determined, based on new 
medical examination results, that he is no longer inadmissible under section 212(a)(1)(A)(iv) of the 
Act. He asserts that the Director erred in not adjudicating his waiver application, evidence in the 
record demonstrates that his U.S. citizen spouse will experience extreme hardship if he is denied 
admission into the country, and he merits a waiver under section 212(a)(9)(B)(v) of the Act as a 
matter of discretion. 

The record includes, but is not limited to, letters from the Applicant, his spouse, and family members 
and friends; psychological evaluation and medical information; financial evidence and country 
conditions information; and documents establishing relationships and identity. The entire record 
was reviewed and considered in arriving at a decision on the appeal. 
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Section 212(a)(1)(A) of the Act provides, in pertinent part, that any alien: 

(iv) who is determined (in accordance with regulations prescribed by the Secretary of 
Health and Human Services) to be a drug abuser or addict, is inadmissible. 

There is no waiver available for inadmissibility under§ 212(a)(1)(A)(iv) ofthe Act. 

Only medical examiners, such as panel physicians, civil surgeons, or other physicians designated by 
the Director of Department of Health and Human Services (HHS) may make determinations of 
inadmissibility pursuant to section 212(a)(l)(A) of the Act. See 42 C.F.R. § 34. Neither the Act nor 
regulations grant U.S. Citizenship and Immigration Services (USCIS) jurisdiction to overturn a 
finding of inadmissibility made by an authorized medical examiner under section 212(a)(1)(A) of the 
Act. 

The record reflects that on or about January 23, 2014, a panel physician examined the Applicant and 
determined he had a Class A medical condition, rendering him inadmissible under section 
212(a)(l)(A)(iv) of the Act for being a drug addict or abuser. The Applicant does not contest that he 
was inadmissible under section 212(a)(l)(A)(iv) of the Act in January 2014. He refers, however, to 
Department of State guidance contained in Chapter 9 of the Foreign Affairs Manual (9 F AM) § 
40.11 N11 (in effect prior to November 18, 2015 and when his case was decided), and asserts that a 
consular officer has now found that he has overcome his section 212(a)(l)(A)(iv) inadmissibility 
because he has been in full remission for over a year since the drug abuse finding was made in his 
case. 

According to the Foreign Affairs Manual (F AM), for substance-related disorders, "the panel 
physician has discretion to use their clinical judgment to determine if 12 months is an acceptable 
period of time for an individual applicant to demonstrate sustained, full remission." 9 FAM 302.2-
8(B)(2) (Previous Location: 9 FAM 40.11 Nll.l(b)). The FAM further provides that "immigrant 
visa applicants who are or have been determined to be Class "A" for drug abuse or addiction ... are 
not eligible for a waiver and must complete the time period for sustained, full remission before 
reapplying for admission."1 

The record indicates that on May 7, 2015, a consular officer in Mexico determined, based on a new 
panel physician medical examination, that the Applicant was in remission for over a year and that 
the Applicant had thus overcome his inadmissibility under section 212(a)(1)(A)(iv) of the Act. 

1 The USCIS Policy Manual, Volume 9, Part C, Chapter 5, Part B also provides: 

Although a waiver is unavailable for medical inadmissibility due to drug abuse or addiction, an applicant may still 
overcome this inadmissibility if his or her drug abuse or addiction is found to be in remission ..... If, upon re
examination, the civil surgeon or panel physician certifies, per the applicable HHS regulations and CDC's [Centers for 
Disease Control] Technical Instructions, that the applicant is in remission, the applicant is no longer inadmissible as a 
drug abuser or addict. 
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The Director denied the Form I-601, finding that no purpose would be served in granting a waiver 
under section 212(a)(9)(B)(v) of the Act because the Applicant was inadmissible under section 
212(a)(l)(A)(iv), for which no waiver is available. As the Applicant is no longer inadmissible under 
section 212(a)(l)(A)(iv) of the Act, we will now consider whether he has established eligibility for a 
waiver under section 212(a)(9)(B)(v) for having accrued more than one year of unlawful presence. 

Section 212(a)(9)(B) of the Act, provides, in pertinent part: 

(i) In General 

Any alien (other than an alien lawfully admitted for permanent residence) who-

(I) was unlawfully present in the United States for a period of more than 180 
days but less than 1 year, voluntarily departed the United States (whether or 
not pursuant to section 244(e)) prior to the commencement of proceedings 
under section 235(b)(l) or section 240, and again seeks admission within 3 
years of the date of such alien's departure or removal, or 

(II) has been unlawfully present in the United States for one year or more, 
and who again seeks admission within 1 0 years of the date of such alien's 
departure or removal from the United States, is inadmissible. 

(ii) Construction of Unlawful Presence 

For purposes of this paragraph an alien is deemed to be unlawfully present in the 
United States if the alien is present in the United States after the expiration of the 
period of stay authorized by the Attorney General or is present in the United States 
without being admitted or paroled. 

Section 212(a)(9)(B)(v) ofthe Act, 8 U.S.C. § 1182(a)(9)(B)(v) provides that section 212(a)(9)(B)(i) 
inadmissibility may be waived as a matter of discretion for: 

an immigrant who is the spouse or son or daughter of a United States citizen 
or of an alien lawfully admitted for permanent residence, if it is established ... that 
the refusal of admission to such immigrant alien would result in extreme hardship to 
the citizen or lawfully resident spouse or parent of such alien. 

The record reflects that the Applicant entered the United States without admission in 2003 and 
remained until January 2014, when he departed the country. The Applicant 'is inadmissible under 
section 212(a)(9)(B)(i)(II) of the Act for having been unlawfully present in the United States for one 
year or more and seeking admission within 10 years of his last departure. The Applicant does not 
contest his inadmissibility under section 212( a)(9)(B)(i)(I)(II) of the Act. 

3 



(b)(6)

Matter of F-J-G-G-

The Applicant must demonstrate that denial of the application would result in extreme hardship to a 
qualifying relative or relatives. In this case, the qualifying relative is the Applicant's U.S. citizen 
spouse.2 Hardship to the Applicant or others can be considered only insofar as it results in hardship 
to a qualifying relative. Matter ofGonzalez Recinas, 23 I&N Dec. 467, 471 (BIA 2002). 

The definition of extreme hardship "is not . . . fixed and inflexible, and the elements to establish 
extreme hardship are dependent upon the facts and circumstances of each case." Matter of 
Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists 
"only in cases of great actual and prospective injury," Matter of Ngai, 19 I&N Dec. 245, 246-4 7 
(BIA 1984), but hardship "need not be unique to be extreme." Matter of L-0-G-, 21 I&N Dec. 413, 
418 (BIA 1996). The common consequences of removal or refusal of admission, which include 
"economic detriment ... [,] loss of current employment, the inability to maintain one's standard of 
living or to pursue a chosen profession, separation from a family member, [and] cultural 
readjustment," are insufficient alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 
627 (BIA 1996) (citations omitted); see also Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) 
(separation of family members and financial difficulties alone do not establish extreme hardship); 
but see Matter of Kao and Lin, 23 I&N Dec. 45 , 51 (BIA 2001) (distinguishing Matter of Pilch on 
the basis of variations in the length of residence in the United States and the ability to speak the 
language of the country to which the qualifying relatives would relocate). Nevertheless, all 
"[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists." Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994) 
(citations omitted). 

With regard to hardship upon separation, the Applicant's spouse states that she and the Applicant 
have been together since 2003 and have been married since 2008. She asserts that she 
has experienced emotional, physical, and financial hardship since the Applicant departed for Mexico 
in January 2014, and she states that she is being treated for depression and anxiety and was placed 
on stress-related medical leave between March 2014 and January 2015. She states that she was 
unable to run the Applicant's gardening business and had to sell it at a loss. She also indicates that 
she has struggled to pay for housing, childcare, and other bills without the Applicant's help and that 
she has to help the Applicant financially because he has been unable to find work in Mexico. She 
asserts further that she and the Applicant have a year-old son together who is emotionally 
affected and acting out due to their unstable home life and the Applicant's absence, and the 
Applicant is also like a father to her 24-year-old son. Letters from the Applicant, family members, 
and friends also attest to emotional and financial hardship that the Applicant's spouse is suffering in 
the Applicant's absence, and to their inability to help her financially or with childcare. 

A psychological evaluation reflects that in March 2014, the Applicant's spouse was diagnosed with 
major depressive disorder, acute stress disorder, and post-traumatic stress disorder due to her social 

2 We note that before being refused an immigrant visa because of his inadmissibility under section 212(a)(l )(A)(iv) of 
the Act, the Applicant was previously granted a provisional waiver of inadmissibility based on a finding that his wife 
would experience extreme hardship as a result of his inadmissibility. 
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environment and financial and housing problems. Subsequent letters from the Applicant's spouse's 
doctor reflect that she is being treated with medication and counseling for situational stress and 
anxiety and depression that began around January 2014. The letters also corroborate that the 
Applicant's spouse required medical leave for several months between March 2014 and January 
2015. 

Federal income tax returns reflect that the Applicant's spouse earned $13,215 in 2014, as compared 
to the couple's $71,418 joint income in 2013. There is also evidence that the Applicant's spouse 
was unable to pay her rent and lost her security deposit and several months in rent payments. The 
record also contains copies of credit card statements and utility and insurance bills as well as 
evidence that the Applicant's spouse sold the Applicant's gardening business in March 2014 and has 
sent money to the Applicant in Mexico on several occasions. 

Upon review, the cumulative evidence in the record is sufficient to establish that the Applicant's 
spouse would suffer hardship beyond that normally experienced upon inadmissibility of a family 
member if she remains in the United States separated from the Applicant. In addition to the 
psychological hardship that the Applicant's spouse would experience due to her separation from the 
Applicant, the evidence demonstrates that she would experience emotional hardship based on the 
effect of the separation on their children. In addition, the evidence demonstrates that the Applicant's 
spouse would experience employment-related and financial hardship. Considered in the aggregate, 
the Applicant has demonstrated that the cumulative effect of the hardships that his spouse would 
experience if she remained in the United States rises to the level of extreme hardship. 

The Applicant also established that his spouse would experience hardship beyond that normally 
experienced upon inadmissibility of a family member if she relocated to Mexico. The Applicant 
states in a letter that he is from a small village in Mexico that is unsafe and dangerous. He 
indicates that people do not go outside after dark, and that he is concerned for the safety of his 
spouse and children in Mexico. He also states that his spouse is from Nicaragua, there is no 
employment for her in Mexico, and there are no medical facilities near his village. The Applicant's 
spouse also expresses concern about dangerous conditions and their family's safety in Mexico. She 
states further that she has lived in the United States since she was nine years old, her mother and 
siblings live in this country, and she has no relatives in Mexico. She states that she would lose her 
job, income, and retirement if she relocated to Mexico. In addition, she indicates that their youngest 
son has been diagnosed with asthma, requiring treatment, and that she and their family would not 
have health care coverage in Mexico. She also states that she would be separated from their older 
son if she relocated to Mexico, and that they would be unable to visit one another due to financial 
constraints. A Department of State Travel Warning corroborates that there are safety concerns 
throughout Mexico, including in and particularly in rural areas. 

Upon review, the evidence demonstrates that the Applicant's spouse is not from Mexico; she and her 
family would face safety concerns in the Applicant's village; and she would be separated from her 
family and would lose her job, health care coverage, and medical care if she relocated to Mexico. 
Considering the unique factors of this case cumulatively, the record establishes that the Applicant's 
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spouse would experience hardship that rises beyond the common results of removal or 
inadmissibility if the Applicant were denied admission into the United States and his spouse 
relocated to Mexico. 

We now consider whether the Applicant merits a waiver of inadmissibility as a matter of discretion. 
The burden is on the Applicant to establish that a waiver of inadmissibility is warranted in the 
exercise of discretion. See Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We must 
"balance the adverse factors evidencing an alien's undesirability as a permanent resident with the 
social and humane considerations presented on the alien's behalf to determine whether the grant of 
relief in the exercise of discretion appears to be in the best interests of the country." !d. at 300 
(citations omitted). In evaluating whether to favorably exercise discretion, 

the factors adverse to the alien include the nature and underlying circumstances of the 
exclusion ground at issue, the presence of additional significant violations of this 
country's immigration laws, the existence of a criminal record, and if so, its nature, 
recency and seriousness, and the presence of other evidence indicative of the alien's 
bad character or undesirability as a permanent resident of this country. The favorable 
considerations include family ties in the United States, residence of long duration in 
this country (particularly where alien began residency at a young age), evidence of 
hardship to the alien and his family if he is excluded and deported, service in this 
country's Armed Forces, a history of stable employment, the existence of property or 
business ties, evidence of value or service in the community, evidence of genuine 
rehabilitation if a criminal record exists, and other evidence attesting to the alien's 
good character (e.g., affidavits from family, friends and responsible community 
representatives). 

!d. at 301 (citations omitted). We must also consider "[t]he underlying significance of the adverse 
and favorable factors." !d. at 302. For example, we assess the "quality" of relationships to family, 
and "the equity of a marriage and the weight given to any hardship to the spouse is diminished if the 
parties married after the commencement of [removal] proceedings, with knowledge that the alien 
might be [removed]." Id. (citation omitted). 

The unfavorable factors in this case are the Applicant's unlawful entry into the United States in 
2003, his unlawful presence in the country between 2003 and January 2014, and his past use of illicit 
drugs. The favorable factors are the hardship that the Applicant's U.S. citizen spouse would face if 
the Applicant is denied admission into the country, letters from friends and family attesting to the 
Applicant's good character, the Applicant's stated remorse for his immigration violations, and the 
Applicant's lack of a criminal record. Upon review, we find that the positive factors in this case 
outweigh the negative factors, such that a favorable exercise of discretion is warranted. 

In application proceedings, it is the Applicant's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has been met. 



Matter of F-J-G-G-

ORDER: The appeal is sustained. 

Cite as Matter of F-J-G-G-, ID# 14835 (AAO Feb. 8, 2016) 


