
MATTER OF 0-A-M-V-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JULY 11,2016 

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION 

APPLICATION: FORM I-601, APPLICATION FOR WAIVER OF GROUNDS OF 
INADMISSIBILITY 

The Applicant, a native and citizen of Mexico, seeks a waiver of inadmissibility for a crime involving 
moral turpitude and for unlawful presence. See Immigration and Nationality Act (the Act) section 
212(h), 8 U.S.C. § 1182(h), and section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A foreign 
national seeking to be admitted to the United States as an immigrant or to adjust status to lawful 
permanent residence must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and 
Immigration Services (USCIS) may grant this discretionary waiver if refusal of admission would result 
in extreme hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application. The Director determined that the 
Applicant was inadmissible under section 212(a)(3)(A)(ii) of the Act, 8 U.S.C. § 1182(a)(3)(A)(ii), 
for seeking to enter the United States to engage in unlawful activity and concluded that since a 
waiver is not available for the Applicant's inadmissibility under this section, the Applicant would 
remain inadmissible even if a waiver were granted for his other grounds of inadmissibility. 

In a decision dated September 23, 2015, we dismissed the Applicant's appeal, finding that based on 
the determination that the Applicant was inadmissible under section 212(a)(3)(A)(ii) of the Act, the 
Applicant was statutorily ineligible to apply for a waiver of inadmissibility. We further concluded 
that no purpose would· be served in determining his eligibility for a waiver under sections 
212(a)(9)(B)(v) and 212(h) of the Act or whether he warrants a favorable exercise of discretion. 

The matter is now before us on motion to reconsider. In the motion the Applicant contends that he is 
not and never has been associated with a gang, that he has not been convicted for a crime involving 
moral turpitude, and that he is eligible for a waiver under section 212(a)(9)(B)(v) of the Act because 
his U.S. citizen spouse and children will suffer extreme hardship if he is unable to reside in the 
United States. 

We will deny the motion. 

I. LAW 
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The Applicant is seeking admission as an immigrant and has been found inadmissible for having 
been convicted of crimes involving moral turpitude, for unlawful presence in the United States, and 
for seeking to enter the United States to engage in unlawful activity. 

Section 212(a)(3) of the Act provides, in relevant part: 

(A) In general.-

Any alien who a consular officer or the Attorney General [now Secretary of 
the Department of Homeland Security] knows, or has reasonable ground to 
believe, seeks to enter the United States to engage solely, principally, or 
incidentally in-

(ii) any other unlawful activity 

is inadmissible. 

II. ANALYSIS 

The issue on motion is whether the Applicant is eligible for a waiver of inadmissibility. The 
Applicant claims that he is eligible for a waiver of inadmissibility and that his U.S. citizen spouse 
will experience extreme hardship if he is not granted immigrant status. -Upon review of the record, 
we find that as the Applicant has been found inadmissible under section 212(a)(3)(A)(ii) of the Act, 
for which no waiver is available, no purpose would be served in addressing his eligibility for a 
waiver under sections 212(a)(9)(B)(v) and 212(h) of the Act or whether the Applicant merits a 
waiver as a matter of discretion. 

A. Inadmissibility 

As stated above, the Applicant has been found inadmissible under section 212(a)(2)(A)(i)(I) of the 
Act for having been convicted of a crime involving moral turpitude, specifically having been 
convicted of assault causing bodily injury under Texas Penal Code section 22.01. The Applicant 
was also found inadmissible under section 212(a)(9)(B)(i) of the Act for unlawful presence based on 
his entry into the United States without inspection in or about 1992 and his subsequent accrual of 
unlawful presence from 2007, when he turned 18 years of age, until he was removed in 2012. The 
Applicant was further found inadmissible under section 212(a)(3)(A)(ii) of the Act for seeking to 
enter the United States to engage in unlawful activity. 

In our prior decision, we found the record to reflect that during the Applicant's 2013 immigrant visa 
interview, the consular officer observed the Applicant's tattoo and also indicated that the Applicant 
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stated that he had committed a revenge assault on a gang member. We noted that after referring the 
matter for a gang interview to determine whether the Applicant was involved with a gang, the U.S. 
Consulate determined that the Applicant was inadmissible under section 212(a)(3)(A)(ii) and denied 
his immigrant visa application. We concluded that the record contains ample evidence to find a 
reasonable ground to believe that the Applicant seeks. to enter the United States to engage in 
unlawful activity and was inadmissible under section 212(a)(3)(A)(ii) of the Act for unlawful 
activities. 

In the motion, the Applicant contends that the consular officer denied his visa application without 
sufficient evidence of gang membership or affiliation and that there was no evidence to support a 
finding of reason to believe that he had ties to an organized street gang and seeks to enter the United 
States to engage in unlawful activity. The Applicant asserts that it was an erroneous presumption of 
gang membership because of his tattoos, maintains that he has never been arrested for gang activity 
nor has_ any record of membership, and states that the statute standing alone is not valid enough 
reason to declare him inadmissible. In support, the Applicant cites California court decisions related 
to criminal convictions with gang enhancement under the Street Terrorism Enforcement and 
Prevention Act, which address the required evidence for the sentencing enhancement to be applied in 
a criminal case, but do not concern inadmissibility for gang activity under the Act. The Applicant 
repeats his previous explanations that his tattoo covers the name of someone with whom he had a 
relationship, not a gang symbol, and that he had gotten it at the suggestion of a tattoo artist. The 
Applicant asserts that he has never been in a gang and does not plan to be in one. The Applicant 
further denies that he said at his consular interview that he had committed a revenge assault on a 
gang member. 

As we indicated in our prior decision, a foreign national must establish admissibility "clearly and 
beyond doubt." See Section 235(b)(2)(A) of the Act; see also section 240(c)(2)(A) of the Act. In 
Matter of A-H-, 23 I&N Dec. 774 (A.G. 2005; BIA 2000), the Attorney General concluded that the 
statutory reference to "reasonable" grounds implies the use of a reasonable person standard and the 
information relied on to support the "reasonable grounds" determination need not meet standards for 
admissibility of evidence in court proceedings. The Attorney General cited Adams v. Baker, 909 
F .2d 643, 649 (1st Cir. 1990), which stated that a '"reasonable belief' may be formed if the evidence 
... is sufficient to justify a reasonable person in the belief that the alien falls within the proscribed 
category." !d. at 789-90. Based on the determination by the consular officer that there was 
sufficient evidence to justify a reasonable belief that the Applicant had been affiliated with a 
Houston-based gang and would continue his affiliation if he returned to the United States, we find 
the Applicant is inadmissible under section 212(a)(3)(A)(ii) ofthe Act. 

B. Waiver 

The Applicant argues that his spouse and children depend on him emotionally and financially and 
will suffer extreme hardship if they remain in the United States without him or if they relocated to 
Mexico to reside with him. As noted, the Act does not include a provision for a waiver of 
inadmissibility under section 212(a)(3)(A)(ii). As the Applicant is inadmissible under a ground for 
which no waiver is available, no purpose would be served in determining his eligibility for a waiver 
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under section 212(a)(9)(B)(v) or 212(h) of the Act, or whether he warrants a favorable exercise of 
discretion, as granting a waiver would not result in his admissibility. 

III. CONCLUSION 

Here, the Applicant has not established that the finding that he is inadmissible under section 
212(a)(3)(A)(ii) of the Act and statutorily ineligible to apply for a waiver of inadmissibility was 
incorrect. In application proceedings, it is the Applicant's burden to establish eligibility for the 
immigration benefit sought. See section 291 of the Act, 8 U.S.C. § 1361. The Applicant has not met 
that burden. Accordingly, we deny the motion. 

ORDER: The motion to reconsider is denied. 

Cite as Matter ofO-A-M-V-, ID# 16161 (AAO July 11, 2016) 
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