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The Applicant, a native and citizen of Mexico, seeks a waiver of the grounds of inadmissibility for 
unlawful presence and for a controlled substance violation. See Immigration and Nationality Act 
(the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v), and· section 212(h), 8 U.S.C. 
§ 1182(h). A foreign national seeking to be admitted to the United States as an immigrant or to 
adjust status to lawful permanent residence must be admissible or receive a waiver of 
inadmissibility. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary 
waiver if refusal of admission would result in extreme hardship to a qualifying relative or qualifying 
relatives. 

The Director, Nebraska Service Center, denied the application. The Director found that a section 
212(a)(9)(B)(v) ofthe Act discretionary waiver existed for the Applicant's ground of inadmissibility 
under section 212(a)(9)(B)(I)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(I)(i)(II), for having been 
unlawfully present in the United States for more than one year and seeking readmission within 10 
years of his last removal from the country, but that no purpose would be served in granting such a 
waiver, because the Applicant would remain inadmissible. Specifically, the Director determined that 
the Applicant was also inadmissible under section 212(a)(2)(A)(i)(II) of the Act, 8 U.S.C. 
§ 1182(a)(2)(A)(i)(II), based on a conviction for possession of a controlled substance. The Director 
found that the conviction was not related to a single offense for simple possession of 30 grams or 
less of marijuana and that accordingly, no waiver of inadmissibility was available for the Applicant's 
controlled substance ground of inadmissibility. The Director concluded further that the Applicant's 
controlled substance conviction was an aggravated felony, that the Applicant had been admitted into 
the United States as a lawful permanent resident in December 1966, and that a waiver of 
inadmissibility under section 212(h) of the Act cannot not be approved for an individual convicted of 
an aggravated felony after admission as a lawful permanent resident. In addition, the Director 
determined that the Applicant was inadmissible under section 212(a)(9)(C)(i)(II) of the Act, 8 U.S.C. 
§ 1182(a)(9)(C)(i)(II), for entering the United States without admission after having been removed, 
that no waiver corresponds to a ground of inadmissibility under this section of law, and that the 
Applicant must obtain consent from USCIS in order to apply for admission into the United States 
(Form 1-212, Application for Permission to Reapply for Admission into the United States after 
Deportation or Removal). The Director concluded that the Applicant had not remained outside of 
the United States for at least 10 years since his last departure from the country, and he was thus 
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ineligible to apply for permission to reapply for admission. Because the Applicant would remain 
inadmissible even if a waiver of his inadmissibility for unlawful presence were granted pursuant to 
section 212(a)(9)(B)(v) of the Act, the application was denied as a matter of discretion. 

The matter is now before us on appeal. On appeal, the Applicant submits country conditions 
information for Mexico, and affidavits addressing hardship his spouse would experience if he is 
denied admission into the United States. 

Upon de novo review, we will dismiss the appeal. 

The Applicant is seeking admission as an immigrant, and has been found inadmissible for a 
controlled substance violation, specifically, possession of a controlled substance under Texas law. 
Section 212(a)(2)(A) of the Act provides, in relevant part: 

(i) In General 

Except as provided in clause (ii), any alien convicted of, or who admits having 
committed, or who admits committing acts which constitute the essential 
elements of-

(II) a violation of (or conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country relating to 
a controlled substance (as defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802), is inadmissible. 

Individuals found inadmissible under section 212(a)(2)(A) of the Act may seek a waiver of 
inadmissibility under section 212(h). With regard to controlled substance convictions, section 
212(h) of the Act provides, in pertinent part, that: 

The (Secretary of Homeland Security] may, in his discretion, waive the application of 
subparagraph ... (A)(i)(II) of ... subsection [(a)(2)(A)] insofar as it relates to a 
single offense of simple possession of 30 grams or less of marijuana if-

(1 )(B) in the case of an immigrant who is the spouse, parent, son, or daughter 
of a citizen of the United States or an alien lawfully admitted for permanent 
residence if it is established to the satisfaction of the [Secretary of Homeland 
Security] that the alien's denial of admission would result in extreme hardship 
to the United States citizen or lawfully resident spouse, parent, son, or 
daughter of such alien ... and 
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(2) The [Secretary of Homeland Security], in his discretion, and pursuant to 
such terms, conditions and procedures as he may by regulations prescribe, has 
consented to the alien's applying and reapplying for a visa, for admission to 
the United States, or adjustment of status. 

[N]o waiver shall be granted under this subsection in the case of an alien who has 
previously been admitted to the United States as an alien lawfully admitted for 
permanent residence if . . . since the date of such admission the alien has been 
convicted of an aggravated felony .... 

The record reflects that in 2001, the Applicant was convicted in the 
Texas of possession of a controlled substance. The record does not demonstrate 

that the Applicant's controlled substance-related conviction was for a single offense of simple 
possession of 30 grams or less of marijuana. Absent such evidence, the Applicant is ineligible for a 
waiver under section 212(h) of the Act, and no purpose would be served in discussing whether he 
merits a section 212(a)(9)(B)(v) of the Act waiver as a matter of discretion, for his unlawful 
presence inadmissibility. 1 

In addition, the record reflects that the Applicant is inadmissible under section 212( a)(9)(C)(i)(ll) of 
the Act, and that he requires Fmm 1-212 permission to reapply for admission into the United States, 
as set forth in section 212(a)(9)(C)(ii) ofthe Act. 

Section 212(a)(9)(C)(i) of the Act provides, in pertinent part that 

Any alien who . . . (II) has been ordered removed under section 23 5 (b )(1 ), section 
240, or any other provision of law, and who enters or attempts to reenter the United 
States without being admitted is inadmissible. 

Individuals found inadmissible under section 212(a)(9)(C) of the Act may seek permission to 
reapply for admission under section 212(a)(9)(C)(ii), which provides, in pertinent part: 

1 The Director also found that the Applicant's conviction for possession of a controlled substance was an aggravated 
felony under section 10l(a)(43) of the Act, 8 U.S.C . § 110l(a)(43), and that because the offense occurred after the 
Applicant had been admitted into the country as a lawful permanent resident, no waiver of inadmissibility was available 
to him under section 212(h) of the Act. We note that the controlled substance related evidence in the record is 
insufficient for us to determine that the offense was an aggravated felony. Regardless of whether the Appl icant is 
inadmissible on aggravated felon grounds, however, the Applicant remains inadmissible under sections 
212(a)(2)(A)(i)(II) and 212(a)(9)(C)(i)(IJ) ofthe Act. 
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Clause (i) shall not apply to an alien seeking admission more than 10 years after the 
date of the alien's last departure from the United States if, prior to the alien's 
reembarkation at a place outside the United States or attempt to be readmitted from a 
foreign contiguous territory, the Secretary of Homeland Security has consented to the 
alien's reapplying for admission. 

Evidence reflects that the Applicant was ordered removed from the United States on 
2003, and that he was removed from the United States on 2003. The Applicant 
subsequently reentered the country on or about November 25, 2011, without being admitted and 
without USCIS consent. Thus, the Applicant is inadmissible pursuant to section 212(a)(9)(C)(i)(II) 
of the Act. The Applicant requires Form I-212 permission to reapply for admission into the United 
States, as set forth in section 212(a)(9)(C)(ii) of the Act; however, because he has not remained 
outside ofthe U.S. for 10 years since his last departure, he is statutorily ineligible to apply for Form 
I-212 permission to reapply for admission. As such, the Applicant would remain inadmissible even 
if a waiver were granted for his unlawful presence inadmissibility under section 212(a)(9)(B)(v) of 
the Act. 

In conclusion, the Applicant would remain inadmissible even if a waiver of his inadmissibility for 
unlawful presence were granted pursuant to section 212(a)(9)(B)(v) of the Act. The Applicant's 
remaining grounds of inadmissibility therefore support the dismissal of his appeal. See Matter of 
Martinez-Torres, IO I&N Dec. 776 (Reg'l Comm'r 1964); Matter of J-F-D-, 10 I&N Dec. 694 
(Reg'l Comm'r 1963) (no purpose would be served in granting a waiver if an individual would 
remain inadmissible under another provision of the Act.) 

ORDER: The appeal is dismissed. 

Cite as Matter of J-M-C-L-, ID# 15715 (AAO Mar. 31, 2016) 
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