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The Applicant. a native and citizen of Mexico. seeks a waiver of inadmissibility for unlawful 
presence. See Immigration and Nationality Act (INA, or the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v). A foreign national seeking to be admitted to the United States as an immigrant or 
to adjust status to lawful permanent residence must be admissible or receive a waiver of inadmissibility. 
U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary waiver if refusal of 
admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Field Office Director, Boise. Idaho, denied the application. The Director concluded that the 
Applicant was inadmissible to the United States for unlawful presence in the United States for one 
year or more. The Director further determined that the Applicant had not established extreme 
hardship to his spouse. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
claims that the Director erred in not finding that the hardship to his spouse, children. and parents. 
when considered in the aggregate. would be extreme. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking to adjust status to lawful permanent resident and has been found 
inadmissible for unlawful presence in the United States for one year or more. Section 212(a)(9)(B) 
ofthe Act. 8 U.S.C. § 1182(a)(9)(B), provides, in pertinent parts: 

(i) In General 

Any alien (other than an alien lawfully admitted for permanent residence) who-

(I) was unlawfully present in the United States for a period of more than 180 
days but less than 1 year, voluntarily departed the United States (whether or 
not pursuant to section 244( e)) prior to the commencement of proceedings 
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under section 235(b )(1) or section 240, and again seeks admission within 3 
years of the date of such alien's departure or removaL or 

(II) has been unlawfully present in the United States for one year or more. 
and who again seeks admission within 10 years of the date of such alien· s 
departure or removal from the United States. is inadmissible. 

(ii) Construction of Unlawful Presence 

For purposes of this paragraph an alien is deemed to be unlawfully present in the United 
States if the alien is present in the United States after the expiration of the period of stay 
authorized by the Attorney General or is present in the United States without being admitted 
or paroled. 

Section 212(a)(9)(B)(v) of the Act. 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212(a)(9)(B)(i) inadmissibility may be waived as a matter of discretion for 

an immigrant who is the spouse or son or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established ... that the refusal 
of admission to such immigrant alien would result in extreme hardship to the citizen 
or lawfully resident spouse or parent of such alien. 

Decades of case law have contributed to the meaning of extreme hardship. The definition of 
extreme hardship ''is not ... fixed and inflexible, and the clements to establish extreme hardship are 
dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez. 22 I&N 
Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists .. only in cases of great actual 
and prospective injury." Matter of Ngai, 19 I&N Dec. 245. 246-4 7 (BIA 1984 ). An applicant must 
demonstrate that claimed hardship is realistic and foreseeable. /d.: see also ~Matter (?{Shaughnessy. 
12 I&N Dec. 810, 813 (BIA 1968) (finding that the respondent had not demonstrated extreme 
hardship where there was .. no showing of either present hardship or any hardship ... in the 
foreseeable future to the respondent's parents by reason of their alleged physical defects"). The 
common consequences of removal or refusal of admission, which include .. economic detriment ... 
[,] loss of current employment, the inability to maintain one's standard of living or to pursue a 
chosen profession, separation from a family member, [and] cultural readjustment," are insufficient 
alone to constitute extreme hardship. Matter of Pilch. 21 I&N Dec. 627 (BIA 1996) (citations 
omitted): but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter (?( 
Pilch on the basis of variations in the length of residence in the United States and the ability to speak 
the language of the country to which the qualifying relatives would relocate). Nevertheless. all 
··[r]elevant factors. though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists.'' Matter of Ige, 20 I&N Dec. 880. 882 (BIA 1994) 
(citations omitted). Hardship to the Applicant or others can be considered only insofar as it results in 
hardship to a qualifying relative. Matter C?f'Gonzalez Recinas, 23 I&N Dec. 467. 471 (BIA 2002). 
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II. ANALYSIS 

The only issue presented on appeal is whether the Applicant's spouse and father would experience 
extreme hardship if the waiver is denied, whether they remained in the United States without him or 
accompanied him to Mexico. 1 The Applicant does not contest the finding of inadmissibility for 
unlawful presence, a determination supported by the record.2 The claimed hardships to his spouse 
from separation are loss of income and the emotional hardships of separation. The claimed 
hardships to his father from separation are medical hardships and the emotional hardships of 
separation. Regarding relocation, the claimed hardships to his spouse are separation from family in 
the United States, the inability to obtain employment, and a lower living standard. The Applicant 
does not address whether his father intends to relocate with him to Mexico. 

In support of these hardship claims. the Applicant submitted the following evidence. With the Form 
I-60 1, the Applicant submitted an aflidavit from his daughter.3 On appeaL the Applicant submits a 
report on Mexico. 

The evidence in the record, considered both individually and cumulatively, does not establish that 
the Applicant's spouse or father would experience extreme hardship if the waiver were denied. The 
record does not contain sufficient evidence to establish that the hardships upon separation or 
relocation would be extreme. Since there is no showing of extreme hardship, we will not address 
whether the Applicant merits a waiver as a matter of discretion. 

A. Waiver 

The Applicant must demonstrate that refusal of admission would result in extreme hardship to a 
qualifying relative or qualifying relatives, in this case the Applicant's spouse and father. 

The Applicant claims that if his spouse and father remain in the United States without him. they will 
suffer financial and emotional hardship. The Applicant asserts that his income supports his spouse 
and son, born in He further states that they live with his daughter and her family and that his 
spouse takes care oftheir grandchild while their daughter is at work. He declares that he pays half 
of his daughter and son-in-law's mortgage. These claims of financial and emotional hardship to the 

1 The waiver under section 212(a)(9)(B)(v) does not include an Applicant's child as a qualifying relative. 
2 The Applicant has been found inadmissible for unlawful presence, specifically for being unlawfully present in the 
United States for one year or more. The record establishes that the Applicant entered the United States without 
inspection in March 1991 at California, and returned to Mexico in February :woo. In March :woo. he 
reentered the United States without inspection. The accrual of unlawful presence under section 212(a)(9)(B)(i) ofthe 
Act begins no earlier than the effective date of the amendment enacting this section, April I, 1997. The Applicant 
therefore began to accrue unlawful presence from April I, 1997, and when he left the United States in February 2000. he 
triggered inadmissibility under section 212(a)(9)(B)(i) of the Act. 
3 The Director stated that the Applicant submitted paycheck stubs, insurance statement, tax returns for 1999 to 200 I. rent 
receipts, report cards, and immunization records to satisfy the requirements of section 245(i) of the Act and that the only 
document filed in connection with the Form 1-601 was his daughter's affidavit. 
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Applicant's spouse are made only in counser s brief and are not made in a statement by the 
Applicant. The unsupported assertions of counsel do not constitute evidence. Matter <?lOhaighena. 
19 I&N Dec. 533, 534 (BIA 1988): Alatter <?l Laureano. 19 I&N Dec. 1 (BIA 1983 ): .Matter <?l 
Ramirez-Sanchez. 17 I&N Dec. 503. 506 (BIA 1980). The Applicant submitted a statement from 
his daughter stating that he provides emotionaL financiaL and physical support to his family. 
However. she does not describe the hardship that her mother would experience in his absence in any 
detail. 

The Applicant maintains that his father will suffer emotional hardship in his absence because his 
father has terminal cancer and in the next few years will need his help. This claim of emotional 
hardship to the Applicanfs father is not made in a statement by the Applicant but is from counsers 
brief. The unsupported assertions of counsel do not constitute evidence. See Matter <?l Ohaighena, 
"Matter <?{Laureano, and Matter <?lRamirez-Sanchez, supra. 

When considered individually and cumulatively. the evidence in the record does not establish that 
the Applicanfs spouse or father would experience extreme hardship in the Applicanfs absence. 

With regard to hardship upon relocation. the Applicant submits documentation stating that Mexico· s 
formal unemployment rate is over 5 percent and the underemployment rate is over 8 percent to 
demonstrate that he and his spouse will be unable to obtain gainful employment in Mexico. This 
documentation contains information about general country conditions and does not establish that the 
Applicant and his spouse specifically will be unable to obtain gainful employment in Mexico. The 
Applicant also indicates that his son does not speak Spanish. which will adversely affect his 
educational opportunities. The Applicant however. has not submitted documentation about his 
son· s current educational status and his prospects for education in Mexico. Thus. the e\ i(knce in the 
record, considered individually and cumulatively, does not establish that the Applicanfs spouse or 
father would experience extreme hardship were they to relocate to Mexico. 

The documentation in the record, when considered in its totality, does not establish that the Applicanfs 
spouse or father would suffer extreme hardship if they were separated from the Applicant or relocated 
to Mexico. 

The Applicant has not established extreme hardship to a qualifying relative. as required under section 
212(i) of the Act. Having found the Applicant statutorily ineligible for relief: no purpose \Vould be 
served in discussing whether the Applicant merits a waiver as a matter of discretion. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. Accordingly. we dismiss the 
appeal. 
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ORDER: The appeal is dismissed. 

Cite as Matter of M-M-G-, ID# 16092 (AAO May 3, 2016) 
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