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The Applicant, a native and citizen of India, seeks a waiver of the grounds of inadmissibility for 
unlawful presence and for a crime involving moral turpitude. See Immigration and Nationality Act (the 
Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v), and section 212(h), 8 U.S.C. § 1182(h). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to that 
of a lawful permanent resident (LPR) must be admissible or receive a waiver of inadmissibility. U.S. 
Citizenship and Immigration Services (USCIS) may grant this discretionary waiver if refusal of 
admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application, noting that the Applicant was 
inadmissible for unlawful presence and for having been convicted of a crime of moral turpitude, and 
concluding that the Applicant was not eligible for a waiver of inadmissibility. 

In our decision to dismiss the Applicant's appeal, we concurred with the Director that the Applicant 
was inadmissible for unlawful presence and for having been convicted of a crime involving moral 
turpitude. We determined that although the Applicant had established extreme hardship to a 
qualifying relative, he did not merit a favorable exercise of discretion. 

The matter is now before us on motion to reopen. The Applicant maintains that he merits a 
favorable exercise of discretion. 

Upon review, we will deny the instant motion to reopen. The Applicant has not established that he 
merits a favorable exercise of discretion. 

I. LAW 

The Applicant is seeking admission as an immigrant and has been found inadmissible for unlawful 
presence and for having been convicted of a crime involving moral turpitude. 

Regarding the finding of inadmissibility for unlawful presence under section 212( a)(9)(B)(II) of the 
Act, the record establishes that the Applicant entered the United States without inspection on or 
about October 21, 1994. The record shows that he applied for asylum; his application was denied; 
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he was placed into deportation proceedings on 1995; and he was ordered deported in 
absentia. His case was reopened in 1999, when he withdrew his application for asylum and sought 
adjustment of status before the immigration court based on his marriage to his U.S. citizen spouse. 
His application was denied, and he was ordered deported to India as a foreign national who had been 
convicted of an aggravated felony. His removal order became final on 2006, when the 
Board dismissed his appeal. The Applicant filed a petition for review with the U.S. Court of 
Appeals for the which was denied. The Applicant remained in the United States 
unlawfully until he was apprehended and removed on 2009. 

Section 212(a)(9)(B)(i) ofthe Act, 8 U.S.C. § 1182(a)(9)(B)(i), provides that a foreign national who 
has been unlawfully present in the United States for one year or more, and who again seeks 
admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(ii) of the Act provides that a foreign national is deemed to be 
unlawfully present in the United States if present in the United States after the expiration of the 
period of authorized stay or is present in the United States without being admitted or paroled. 

Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212(a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

As for the Applicant's inadmissibility for a crime involving moral turpitude pursuant to section 
212(a)(2)(A) of the Act, the record establishes that on 2003 , before the U.S. District 
Court for the of Texas, the Applicant pled guilty to misprision of 
felony, in violation of 18 U.S.C. §4. The actions leading to the Applicant's conviction occurred from 

2002, to 2002. 

Section 212(a)(2)(A) of the Act, 8 U.S.C. § 1182(a)(2)(A), provides that any foreign national 
convicted of, or who admits having committed, or who admits committing acts which constitute the 
essential elements of a crime involving moral turpitude (other than a purely political offense) or an 
attempt or conspiracy to commit such a crime is inadmissible. 

Individuals found inadmissible under section 212(a)(2)(A) of the Act may seek a waiver of 
inadmissibility under section 212(h) of the Act, 8 U.S.C. § 1182(h). Section 212(h) of the Act provides 
for a discretionary waiver if denial of admission would result in extreme hardship to a United States 
citizen or lawful permanent resi<:fent spouse, parent, son, or daughter (Section 212(h)(l)(B). 

Decades of case law have contributed to the meaning of extreme hardship. The definition of 
extreme hardship "is not ... fixed and inflexible, and the elements to establish extreme hardship are 
dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez, 22 I&N 
Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists "only in cases of great actual 
and prospective injury." Matter of Ngai, 19 I&N Dec. 245, 246-47 (BIA 1984). An applicant must 
demonstrate that claimed hardship is realistic and foreseeable. I d. ; see also Matter of Shaughnessy, 
12 I&N Dec. 810, 813 (BIA 1968) (finding that the respondent had not demonstrated extreme 

2 



Matter ofT-H-P-

hardship where there was "no showing of either present hardship or any hardship ... in the 
foreseeable future to the respondent's parents by reason of their alleged physical defects"). The 
common consequences of removal or refusal of admission, which include "economic detriment ... 
[,] loss of current employment, the inability to maintain one's standard of living or to pursue a 
chosen profession, separation from a family member, [and] cultural readjustment," are insufficient 
alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (citations 
omitted); but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of 
Pilch on the basis of variations in the length of residence in the United States and the ability to speak 
the language of the country to which the qualifying relatives would relocate). Nevertheless, all 
"[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists." Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994) 
(citations omitted). Hardship to the Applicant or others can be considered only insofar as it results 
in hardship to a qualifying relative. Matter of Gonzalez Recinas, 23 I&N Dec. 467, 471 (BIA 2002). 

II. ANALYSIS 

The issue on motion is whether the Applicant merits a favorable exercise of discretion. The 
Applicant does not contest inadmissibility on motion, findings supported in the record and addressed 
in detail in our decision to dismiss the Applicant's appeal. 

With the Form I-601 and appeal, the Applicant submitted an affidavit, an affidavit from his spouse, 
documents establishing identity and relationships, criminal records, financial and social services 
documentation, medical and school records, photographs, letters, and affidavits. With the instant 
motion, the Applicant submits a statement from his spouse, documentation establishing that the 
Applicant's spouse is receiving food assistance from the Iowa Department of Human Services 
through September 30, 2016, and copies of insurance cards establishing that the Applicant's family is 
eligible for medical assistance. The record was reviewed and considered in rendering this decision. 

As we detailed in our decision to dismiss the appeal, the favorable factors in this matter were the 
Applicant's U.S. citizen spouse and children, the hardships that the Applicant's family is facing as a 
result of separation from the Applicant, and the passage of 14 years since the actions that led to the 
Applicant's inadmissibility for a crime involving moral turpitude. We determined that the 
unfavorable factors in this matter were the Applicant's criminal conviction, his removal from the 
United States for having been convicted of an aggravated felony, and his periods of unlawful 
presence and employment while in the United States. Further, and importantly, we referenced that 
the Applicant had not accepted responsibility for his criminal conviction and still was denying his 
wrongdoing. 

On motion the Applicant details that his family is continuing to experience extreme hardship as a 
result of his inadmissibility, stating that they are surviving on the mercy ofthe Applicant's spouse's 
father and Social Security food stamps. In support, evidence of food and medical assistance to the 
family has been submitted. We continue to acknowledge the extreme hardship the Applicant's 
family is experiencing as result of the Applicant's inadmissibility. We also recognize that it has 

3 



Matter ofT-H-P-

been more than 14 years since the actions that led to the Applicant's inadmissibility for a crime 
involving moral turpitude, and more than 22 years since his entry to the United States without 
inspection. 

Nevertheless, the Applicant continues to state that he is not guilty of the crime for which he was 
convicted. On motion, the Applicant reasserts that he did not commit the offenses for which he was 
charged and he merely agreed to admit to those offenses to avoid a lengthy trial and on account of 
the lack of funds to defend the charges against him. The Applicant again denies on motion that he 
committed any criminal offense. Collateral attacks upon an applicant's conviction "do not operate to 
negate the finality of [the] conviction unless and until the conviction is overturned." Matter of 
Madrigal-Calvo, 21 I&N Dec. 323, 327 (BIA 1996). We "cannot go behind the judicial record to 
determine the guilt or innocence of the alien." !d. (citing Matter of Fortis, 14 I&N Dec. 576, 577 
(BIA 1974); see also Matter of Khalik, 17 I&N Dec. 518, 519 (BIA 1980). Although the Applicant 
did file the Form I-601, Application for Waiver of Grounds of Inadmissibility, in January 2014, 
which on motion he maintains establishes that he accepts responsibility for his actions, we note that 
the reason the Applicant filed the Form 1-601 was because he was found to be inadmissible for a 
crime involving moral turpitude by a consular officer in January 2013. Moreover, in the statement 
the Applicant submitted with the Form I-601, he denied having committed any wrongdoing, stated 
he was not guilty of the offense for which he was penalized, and asserted that he had been wrongly 
advised by his attorney. As such, .his assertion that he accepted responsibility for his actions by 
filing the Form I -60 1 is not apparent. 

As we stated in our decision to dismiss the appeal, the Applicant has also not taken responsibility for 
his unlawful entry into the United States and the periods of time in the United States without legal 
status. We thus find on motion that the Applicant has not established that the favorable factors 
outweigh the unfavorable ones in his case and thus, the favorable exercise of discretion is not 
warranted. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. He has not established that a 
favorable exercise of discretion is warranted. 

ORDER: The motion to reopen is denied. 

Cite as Matter ofT-H-P-, ID# 10075 (AAO Nov. 21, 2016) 
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