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The Applicant, a native and citizen of El Salvador, seeks a waiver of inadmissibility for unlawful 
presence. See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v), A foreign national seeking to be admitted to the United States as an immigrant or to 
adjust status to lawful permanent residence must be admissible or receive a waiver of inadmissibility. 
U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary waiver if refusal of 
admission would result in extreme hardship to a qualifying relative or qualifying relatives. 

The Director, Nebraska Service Center, denied the application. The Director concluded that the 
Applicant established extreme hardship to his qualifying relative spouse. However, the Director 
denied the unlawful presence waiver application as matter of discretion due to the Applicant's 
unfavorable factors outweighing his favorable factors. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
asserts that he is eligible for a waiver of his unlawful presence as a matter of diS.cretion. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking to adjust status to lawful permanent resident and has been found 
inadmissible for unlawful presence. Section 212(a)(9)(B)(i) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i), 
provides that a foreign national who has been unlawfully present in the United States for 1 year or 
more, and who again seeks admission within 10 years of the date of departure or removal from the 
United States, is inadmissible. Section 212(a)(9)(B)(ii) of the Act provides that a foreign national is 
deemed to be unlawfully present in the United States if present in the United States after the 
expiration of the period of authorized stay or is present in the United States without being admitted 
or paroled. 

Section 212(a)(9)(B)(v) of the Act provides that section 212(a)(9)(B)(i) inadmissibility may be 
waived as a matter of discretion if refusal of admission would result in extreme hardship to a U.S. 
citizen or'lawful permanent resident spouse or parent. 
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II. ANALYSIS 

The issue on appeal is whether the Applicant is eligible for a waiver as a matter of discretion. The 
Applicant was found to be inadmissible under section 212(a)(9)(B) of the Act. The Applicant does 
not contest the finding of inadmissibility for unlawful presence, a determination supported by the 
record. 1 

The Director concludes that the Applicant established extreme hardship to his qualifying relative 
spouse. The record supports this finding. However, the Director denied the waiver application as a 
matter of discretion due to the Applicant's unfavorable 'factors outweighing his favorable factors. 
The Director asserts that the Applicant assisted in persecution of others, a highly unfavorable factor, 
and his previous testimony at his asylum hearing was deemed not credible. Upon reviewing the 
record, we will dismiss the appeal as a matter of discretion. 

A. Discretion 

On appeal, we consider whether the Applicant merits a waiver of inadmissibility as a matter of 
discretion. The burden is on the Applicant to establish that a waiver of inadmissibility is warranted 
in the exercise of discretion. Matter of Mendez-Moralez, 21 I&N Dec. 296, 299 (BIA 1996). We 
must balance the adverse factors evidencing the Applicant's undesirability as a lawful permanent 
resident with the social and humane considerations presented to determine whether the grant of relief 
in the exercise of discretion appears to be in the best interests of the country. !d. at 300 (citations 
omitted). The adverse factors include the nature and underlying circumstances of the inadmissibility 
grounds at issue, the presence of additional significant violations of immigration laws, the existence 
of a criminal record, and if so, its nature, recency and seriousness, and the presence of other 
evidence indicative of bad character or undesirability. !d. at 301. The favorable considerations 
include family ties in the United States, residence of long duration in this country (particularly where 
residency began at a young age), evidence of hardship to the foreign national and his or her family, 
service in the U.S. Armed Forces, a history of stable employment, the existence of property or 
business ties, evidence of value or service in the community, evidence of genuine rehabilitation if a 
criminal record exists, and other evidence attesting to good character. !d. 

.The Director asserts that the Applicant assisted in persecution of others and this is a highly 
_ unfavorable factor, and various immigration applications were denied on the basis of his acts of 
persecution. 

During an interview on May 12, 2006, related to his applications requesting asylum and suspension 
of deportation, the Applicant stated that he served in the he was a cadet, not 

1 The recordreflects that the Applicant accrued I year or more of unlawful presence before his departure from the United 
States on December 4, 2013, pursuant to a voluntary departure order. He is therefore inadmissible under section 
212(a)(9)(B)(i) of the Act for accruing I year or more of unlawful presence and seeking admission within I 0 years of his 
last departure from the United States. 
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an officer; he witnessed his unit commit "atrocities"; he was stationed in and in 
from and in he trained others in basic combat skills and how to 

fire weapons. The interview notes reflect several inconsistencies in the Applicant's testimony. He 
stated that he never killed anyone but also stated he may have killed guerillas. He stated that his unit 
killed guerillas, then he stated that his unit did not kill guerillas. He stated that he fought guerillas in 
the mountains, but then he stated that. he did not personally fight them. 

The Form I-589, Application for Asylum and for Withholding of Removal, referral to the 
immigration court does not find that the Applicant was barred from asylum as a persecutor or 
provide details related to being 'found a persecutor. However, the record includes credible 
information that supports concluding that the Applicant may have engaged in human rights abuses 
against others: He served in the military in from he served in 
from he testified he was not involved in any human rights abuses; and the 
database, a database of human rights violations, reflects that the committed 
numerous human rights abuses and atrocities in m and between 
and 

The Form I-881, Application for Suspension of Deportation or Special Rule Cancellation of 
Removal, referral to the Immigration Judge states that the Applicant appears to be barred from relief 
under section 240A( c)( 5) of the Act as one who ordered, incited, assisted, or otherwise participated 
in the persecution of others on account of race, religion, nationality, membership in a particular 
social group, or political opinion. The denial does not provide details explaining how the persecutor 
bar appli~s to the Applicant? 

On June 16, 2009, the Applicant's Form I-821, Application for Temporary Protected Status (TPS), 
was denied. The denial refers to the May 2006 interview and states that the Applicant testified that 
he served in the from he was stationed in from 

he was stationed in from and in he trained others in basic 
combat skills and how to fire weapons. The denial states that the USCIS Resource Information 
Center provided country-conditions information showing that the perpetrated 
numerous human rights violations in both areas during the time the Applicant served there. The 
denial states that the statements made during his May 2006 interview were found to be not credible, 
because of his inconsistent and vague testimony denying knowledge of human rights abuses, and 
that it appears highly unlikely that he was not aware of and did not participate in persecutorial acts 
from 

The record includes a document from the that lists specific 
human rights violations committed in the in and m 

and also naming the violators, victims, and locations of the violations. This appears to be the 
information referred to in the TPS decision. 

2 The order of the Immigration Judge, dated 
voluntary departure. 

2013, reflects that the Applicant was granted pre-conclusion 
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On appeal, the Applicant admits to serving in the from but 
states that he did not graduate from military school and never served as an officer. The Applicant 
states that he trained soldiers in basic combat, including how to fire weapons, in and he 
patrolled the outskirts of The Applicant states that he did not instruct any soldier to 
take this training and commit human rights violations or persecute others. The Applicant asserts that 
in all proceedings and interviews he stated that he had no knowledge of human rights persecutions 
being committed and he did not commit any himself. The record includes a letter from the 

who states that there is no record for any pending or closed 
case against the Applicant regarding human rights violations. 

Upon reviewing the record, we find that it does not include conclusive evidence to establish that the 
Applicant ordered, incited, assisted, or otherwise participated in the persecution of others on account 
of race, religion, nationality, membership in a particular social group, or political opinion. However, 
the inconsistent statements from his May 2006 interview are cause for concern, especially in light of 
the human rights violations documented in the database. In addition, the Applicant did 
not disclose his service on the Form I-589 and during his initial asylum interview in 
claiminginstead that he was a cadet in school and that he was discharged in and his 
only occupation between and was that of a laborer. Therefore, we find his inconsistent 
statements about this serious issue to be a significant unfavorable factor. His other unfavorable 
factors include his entry without inspection in and his period of unlawful presence in the 
United States before his voluntary departure. The record also reflects several gaps _in the Applicant's 
employment authorization documents and includes evidence showing that he was engaged in 
unauthorized employment during these gaps. 

His favorable factors include extreme hardship to his spouse, his three U.S. citizen children, and 
letters attesting to his good character. Upon review, the unfavorable factors in this case outweigh the 
favorable factors, such that a favorable exercise of discretion is not warranted. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden because he did not. establish that 
he warrants a favorable exercise of discretion. 

ORDER: The appeal is dismissed. 

Cite as Matter of F-A-A-C-, ID# 122751 (AAO Oct. 12, 2016) 
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