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The Applicant, a native and citizen of Mexico, seeks a waiver of inadmissibility for unlawful presence 
and for a crime involving moral turpitude. See Immigration and Nationality Act (the Act) section 
212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v) and 212(h), 8 U.S.C., § 1182(h). A foreign national 
seeking to be admitted to the United States as an immigrant or to adjust status to lawful permanent 
residence (LPR) must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and 
Immigration Services (USCIS) may grant this discretionary waiver if refusal of admission would result 
in extreme hardship to a qualifYing relative or qualifYing relatives. 

The USCIS Director, Nebraska Service Center, denied the Form I-601. The Director concluded that 
the Applicant was inadmissible under section 212(a)(2)(A)(i)(I) of the Act for having committed a 
crime involving moral turpitude. In addition, the Director determined that the Applicant's 
conviction was for a violent or dangerous crime, and therefore, he was subject to a higher 
discretionary standard under 8 C.F.R. § 212.7(d). The Director denied the waiver application, 
concluding that because a waiver is not available for the Applicant's inadmissibility under section 
212(a)(3)(A)(ii) for gang-related activities, the Applicant would remain inadmissible even if a 
waiver were granted for his other inadmissibilities. 1 

The matter is now before us on appeal. In the appeal, the Applicant asserts USCIS made errors of 
law and fact by concluding that his 2003 conviction as a "youthful offender" made him inadmissible 
under the Act and that he was involved with gang membership and activities. 

Upon de novo review, we will dismiss the appeal. 

1 In a separate decision, the Director found that because the Applicant's waiver application was denied, the Applicant 
would remain inadmissible to the United States even if his Form I-212, Application for Permission to Reapply for 
Admission into the United States after Deportation or Removal was approved. He then denied the Form I-212 as a 
matter of discretion. 
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I. LAW 

-, The Applicant is seeking to adjust to LPR status and has been found inadmissible for gang-related 
activities, unlawful presence, and a conviction for a crime involving moral turpitude. 

Section 212(a)(3)(A)(ii) of the Act provides that any foreign national "who a consular officer or the 
[Secretary] knows, or has reasonable ground to believe, seeks to enter the United States to engage 
solely, principally, or incidentally in ... any other unlawful activity ... is inadmissible." 

The Foreign Affairs Manual (F AM) addresses the determination of inadmissibility under section 
212(a)(3)(A)(ii) of the Act. 9 F AM 302.5-4(B)(2) Alien~ Engaging in Organized Crime, states, in 
pertinent part: 

a. An INA 212(a)(3)(A)(ii) visa ineligibility may arise from the fact that the applicant is 
a member of a known criminal organization which includes 

b. As written, INA 212(a)(3)(A)(ii) is applicable to an individual entry, although the 
basis for applying INA 212(a)(3)(A)(ii) to active members of organized criminal 
societies makes it a de facto permanent ground of ineligibility ..... 

c. ·The basis for these determinations was that these groups operated as·. permanent 
organized criminal societies. Active membership in these groups could reasonably be 
considered to involve a permanent association with criminal activities and, therefore, 
could reasonably support a conclusion that any travel by such an alien to the United 
States could result in a violation of U.S. law, whether as a principal or incidental 
result of such travel. Therefore, while the ineligibility as a matter of law related to the 
specific nature of the trip, the basis for making the finding gave a reasonable basis for 
treating this as a blanket ineligibility which would apply to every application for entry 
to the United States. 

Section 212(a)(9)(B)(i) ofthe Act, 8 U.S.C. § 1182(a)(9)(B)(i), provides that a foreign national who 
has been unlawfully present in the United States for one year or more, and who again seeks 
admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. Section 212(a)(9)(B)(ii) of the Act provides that a foreign national is deemed to be 
unlawfully present in the United States if present in the United States after the expiration of the 
period of authorized stay or is present in the United States without being admitted or paroled. 

Section 212(a)(2)(A) of the Act, 8 U.S.C. § 1182(a)(2)(A), provides that any foreign national 
convicted of, or who admits having committed, or who admits committing acts which constitute the 
essential elements of a crime involving moral turpitude (other than a purely political offense) or an 
attempt or conspiracy to commit such a crime is inadmissible. 
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II. ANALYSIS 

On appeal, the Applicant claims that the Director's finding that he is inadmissible for gang-related 
activities is incorrect and that the Director erred in finding him inadmissible for a crime involving 
moral turpitude when he was a juvenile at the time of his conviction.2 The Applicant further states 
that his spouse would experience extreme hardship if his waiver application were denied, whether he 
remained in the United States with,out her or accompanied her to Mexico. 

The record includes immigration documentation and criminal documentation dating back to the 
Applicant's 2002 arrest and 2009 removal. With his Form I-601, the Applicant submitted a 
statement from his spouse, financial documentation, country conditions information for Mexico, and 
photographs. On appeal, the Applicant submits a copy of a court record showing his case was 
adjudicated as a youthful offender. 

A. Inadmissibility 

The record indicates that the Applicant is inadmissible under section 212(a)(3)(A)(ii) of the Act for 
gang-related activities. He has not shown clearly and beyond doubt that he is admissible and that 
section 212(a)(3)(A)(ii) of the Act does not apply to his case. 

The record indicates that records state that at some point in 2002 or 
2003 the Applicant admitted to being a member of the and gangs. On 

2005, based on this information, the Applicant was detained as part of an Immigration and 
Customs Enforcement (ICE) operation on violent gangs in' · During the Applicant's 
removal proceedings, the Immigration Judge found insufficient evidence on the record to establish 
he had participated in gang activities, specifically refusing to allow a 
Report regarding the Applicant's arrest and possible gang membership to be submitted as evidence 
given that the information it provided was not clear. However, during the Applicant's immigrant 
visa interview on December 21, 2012, the consular officer considered the statements found in USCIS 
records and the records. The consular officer then conducted a second 
interview with the Applicant to determine if he had any gang affiliations and found him 
inadmissible under section 212(a)(3)(A)(ii) of the Act, stating that the applicant was involved with 
the ' and he would continue to be involved with the gang if he returned to the 

. United States. The Applicant contests this finding of inadmissibility, stating that he is not affiliated 
with any criminal organizations and is a person of good moral character. 

The Act makes clear that a foreign national must establish admissibility "clearly and beyond doubt." 
See section 235(b )(2)(A) of the Act. See also section 240( c )(2)(A) of the Act. The same is true for 

2 The Applicant does not contest the finding of inadmissibility for unlawful presence, a determination supported by the 
record. The Applicant accrued unlawful presence from January I 0, 2002, the date he turned years old in the United 
States until 2009, the date he was removed; a period in excess of one year. 

3 
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admissibility in the context of an application for adjustment of status. See Kirong v. Mukasey, 529 
F.3d 800, 804 (8th Cit. 2008). See Rodriguez v. Mukasey, 519 F.3d 773, 776 (8th Cir. 2008). See 
Blanco v. Mukasey,518 F.3d 714, 720 (9th Cir. 2008). 

The record indicates through records and ICE records that there is a reason to 
believe the Applicant took part in gang-related activities because in 2002 or 2003 he admitted to 
being a member of a gang. Furthermore, during· his consular interview, the Applicant provided 
information leading the consular officer to conclude that he was likely to continue with gang-related 
activities upon entering the United States. The Applicant has not provided documentation to 
establish clearly and beyond doubt that he would not participate in gang-related activities if he was 
allowed entry into the United States. Thus, the record reflects that the Applicant is inadmissible 
under section 212(a)(3)(A)(ii) of the Act. 

The Applicant also claims that the Director erred in finding him inadmissible for a crime involving 
moral turpitude when he was a juvenile at the time of his conviction. In 2003, the Applicant pled 
guilty to robbery in the first degree in violation ofNew York (N.Y.) Penal Law§ 160.15(3), and his 
case was adjudicated as a youthful offender pursuant to Article 720 of the N.Y. Criminal Procedure 
Law. Juvenile delinquency proceedings are not criminal proceedings, acts of juvenile delinquency 
are not crimes, and findings of juvenile delinquency are not convictions for immigration purposes. 
Matter of Devison, 22 I&N Dec. 1362, 1365 (BIA 2000); see also Matter of De La Nues, 18 I&N 
Dec. 140, 142 (BIA 1981). In Matter of Devison, the Board of Immigration Appeals (the Board) 
held that Article 720 of the New York Criminal Procedure Law was sufficiently analogous to the 
procedure under the Federal Juvenile Delinquency Act (FJDA) to classify that adjudication as a 
determination of delinquency, rather than as a conviction for a crime. See 22 I&N Dec. at 1367-68.3 

Thus, it appears that the Applicant is not also inadmissible for having been convicted of a crime 
involving moral turpitude. 

B. Waiver 

The Applicant is inadmissible under section 212(a)(3)(A)(ii) of the Act. As there is no waiver 
available for this ~round of inadmissibility, no purpose would be served in determining whether he 
qualifies for a waiver under section 212(a)(9)(B)(v) of the Act for his unlawful presence or whether 
he warrants a waiver in the exercise of discretion. 

3 The Board noted some differences between the New York and federal procedures, including the fact that under the state 
statute a youth must be less than 19 years of age, while the federal statute requires that a juvenile be less 18 years of age. 
The Board nevertheless found adjudication under Article 720 of the N.Y. Criminal Procedure Law to correspond to a 
juvenile delinquency finding under the FJDA. See Matter of Devison at 1368. The Applicant in the present case was 18 
when he committed the crime, and thus qualified for youthful offender status under Article 720, as he was less than 19 
years of age. 
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III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. He has not met that burden as he is inadmissible under a ground for 
which no waiver is available. Accordingly, we dismiss the appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter ofG-F-M-, ID# 123809 (AAO Oct. 28, 2016) 
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