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The Applicant,~ a native and citizen of Kenya, seeks a waiver of the ground of inadmissibility for 
unlawful presence. See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v). A foreign national seeking to be admitted to the United States as an immigrant or to 
adjust status to that of a lawful permanent resident (LPR) must be admissible or receive a waiver of 
inadmissibility. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary 
waiver if refusal of admission would result in extreme hardship to a qualifYing relative or qualifYing 
relatives. · 

The Field Office Director, Atlanta, Georgia, denied the application. The Director noted that the 
Applicant had not departed the United States and was not currently inadmissible for having accrued 
unlawful presence pursuant to section 212(a)(9)(B)(i) of the Act. The Director further determined 
that the Applicant had not established extreme hardship to a qualifying relative. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
claims that he is eligible for a waiver based on extreme hardship to his lawful permanent resident 
spouse and U.S. citizen children. 

' 
Upon de novo review, we will dismiss the appeal. The Applicant has not established that he is 
currently inadmissible pursuant to section 212(a)(9)(B)(i) of the Act. 

I. LAW 

The Applicant is seeking to adjust to LPR status and has filed an application to waive inadmissibility 
for unlawful presence. Section 212(a)(9)(B)(i) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i), provides that 
a foreign national who was unlawfully present in the United States for a period of more than 180 
days but less than 1 year, voluntarily departed the United States prior to the commencement of 
proceedings under section 235(b)(l) or section 240, and again seeks admission within 3 years of the 
date of such departure or removal, is inadmissible. Section 212(a)(9)(B)(ii) ofthe Act provides that 
a foreign national is deemed to be unlawfully present in the United States if present in the United 
States after the expiration of the period of authorized stay or if present in the United States without 
being admitted or paroled. 
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Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212(a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

' II. ANALYSIS 

The only issue on appeal is whether the Applicant is inadmissible to the United States on any ground 
waivable by the filing of the Form I -601, Application for Waiver of Grounds of Inadmissibility. 

Pursuant to the plain language of section 212(a)(9)(B)(i) of the Act, a foreign national must depart 
the United States after accruing more than 180 days or one year of unlawful presence in order to 
trigger the 3-year or 1 0-year bar to admission. The foreign national cannot violate the provision 
unless the foreign national leaves the United States and then returns or attempts to return. See 
Memorandum from Donald Neufeld, Acting Associate Director, Domestic Operations Directorate, 
Lori Scialabba, Associate Director, Refugee, Asylum and International Operations Directorate, Pearl 
Chang, Acting Chief, Office of Policy and Strategy, USCIS, HQDOMO 70/21.1, Consolidation ol 
Guidance Concerning Unlawfz.tl Presence for Purposes of Section 21 2(a)(9)(B)(i) and 
212(a)(9)(C)(i)(f) ol the Act. Revision to andRe-designation of' Adjudicator's Field Manual (AFi\:1) 
Chapter 30.1 (d) as Chapter --10.9 (4FA1 Update AD 08-03) (May 6, 2009), 
https://www.uscis.gov/sites/default/files/USCTS/Laws/Memoranda/Static_Files_Memoranda/2009/re 
vision _redesign_ AFM.PDF 

There is no evidence in the record that the Applicant has left the United States since his arrival in 
May 2012. As noted above, section 212(a)(9)(B)(i) of the Act requires that the Applicant leave the 
United States before he is found to be inadmissible for unlawful presence. The Applicant is not 
inadmissible for unlawful presence since he has not left the country. For the ab<;>ve reasons, the 
appeal will be dismissed. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. 

ORDER: The appeal is dismissed. 
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