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The Applicant, a native and citizen of Guatemala, seeks a waiver of the ground of inadmissibility for 
unlawful presence. See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. 
§ 1182(a)(9)(B)(v). A foreign national seeking to be admitted to the United States as an immigrant or to 
adjust status to that of a lawful permanent resident (LPR) must be admissible or receive a waiver of 
inadmissibility. U.S. Citizenship and Immigration Services (USCIS) may grant this discretionary 
waiver if refusal of admission would result in extreme hardship to a qualifYing relative or qualifying 
relatives. 

The USCIS Director, Nebraska Service Center, denied the Applicant's motion to reconsider. The 
Director initially denied the unlawful presence waiver application as a matter of discretion due to the 
Applicant's controlled substance violation. 

The matter is now before us on appeal. In the appeal, the Applicant asserts that he is not 
inadmissible for a controlled substance violation and that his spouse and children would face 
unconscionaqle hardships. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking admission as an immigrant and has been found inadmissible for unlawful 
presence, specifically for accruing one year or more of unlawful presence, departing the United 
States, and seeking admission within 10 years of his departure. Section 212(a)(9)(B)(i) of the Act, 8 
U.S.C. § 1182(a)(9)(B)(i), provides that a foreign national who has been unlawfully present in the 
United States for one year or more, and who again seeks admission within 10 years of the date of 
departure or removal from the United States, is inadmissible. Section 212(a)(9)(B)(ii) of the Act 
provides that a foreign national is deemed to be unlawfully present in the United States if present in 
the United States after the expiration of the period of authorized stay or is present in the United 
States without being admitted or paroled. 
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Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), provides that section 
212( a)(9)(B)(i) inadmissibility may be waived as a matter of discretion if refusal of admission would 
result in extreme hardship to a U.S. citizen or lawful permanent resident spouse or parent. 

The Applicant has also been found inadmissible for a controlled substance violation, specifically 
possession of cocaine. Section 212(a)(2)(A)(i)(II) of the Act, provides that any foreign national 
convicted of any law or regulation of a State, the United States, or a foreign country relating to a 
controlled substance (as defined in section 802 of the Controlled Substances Act (21 U.S.C. § 802)), is 
inadmissible. Section 802 limits the terill "controlled substance" to a "drug or other substance" 
included in one of the five federal schedules. 21 U.S.C. § 802(6). 

Individuals found inadmissible under section 212(a)(2)(A) of the Act may seek a waiver of 
inadmissibility under section 212(h) of the Act, 8 U.S.C. § 1182(h). Section 212(h) of the Act provides 
for a discretionary waiver as it relates to a single offense of simple possession of 30 grams or less of 
mariJuana. 
for 

II. ANALYSIS 

The first issue on appeal is whether the Applicant is inadmissible under section 212(a)(2)(A)(i)(II) of 
the Act for violating a law related to a controlled substance. If he is not, the second issue is whether 
he is eligible for a waiver of his unlawful presence, 1 which requires establishing extreme hardship to 
his U.S. citizen spouse, the only qualifying relative in this case. The Applicant asserts that his 
conviction is a disorderly persons offense rather than a crime. He claims that under New Jersey law, 
possession of cocaine would not be charged as a disorderly persons offense, but rather a crime of the 
third degree, and therefore his disorderly persons offense conviction was not for cocaine possession, 
but rather a lesser offense not related to a controlled substance. In the alternative, even if it is found 
his conviction related to a controlled substance, the Applicant asserts that a finding of guilt for a 
disorderly persons offense is not a conviction for immigration purposes due to the lack of procedural 
protections provided in a disorderly persons proceeding. Finally, the Applicant asserts that the 
Applicant's spouse would experience unconscionable hardships. 

We find that the Applicant is inadmissible under section 212(a)(2)(A)(i)(II) ofthe Act for violating a 
law related to a controlled substance, he is not eligible for a section 212(h) waiver, and no purpose 
would be served in addressing his unlawful presence waiver under section 212(a)(9)(B)(v) of the 
Act. 

1 
The Applicant is inadmissible under section 212(a)(9)(B)(i) of the Act. The Applicant entered the United States 

without inspection on July 11, 1989 or 1990 without inspection, and he departed the United States on October 15, 2011. 

He accrued unlawful presence from April 1, 1997, the effective date of unlawful presence provisions, until his departure 

on October 15, 2011, and is therefore inadmissible under section 212(a)(9)(B)(i) ofthe Act. The Applicant does not 

contest this ground of inadmissibility. 
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A. Inadmissibility 

First, we will address whether the Applicant is inadmissible under section 212( a)(2)(A)(i)(II) of the 
Act for violating a law related to a controlled substance. The Applicant was charged with a violation 
of New Jersey Code of Criminal Justice, § 2C:35-10(a)(l), possession, use or being under the 
influence, or failure to make lawful disposition. The listed substance in his judgment document is 
cocaine. The Applicant was subsequently convicted of the disorderly person offense subsection of 
this statute, New Jersey Code of Criminal Justice section 2C:35-10(c), in New Jersey, on 

1993. Section 2C:35(10) of the New Jersey Code of Criminal Justice stated, in 
pertinent part, at the time of the offense: 

a. It is unlawful for any person, knowingly or purposely, to obtain, or to possess, 
actually or constructively, a controlled dangerous substance or controlled 
substance analog, unless the substance was obtained directly, or pursuant to a valid 
prescription or order form from a practitioner, while acting in the course of his 
professional practice, or except as otherwise authorized by P.L.l970, c. 226 (C. 
24:21-1 et seq.) ..... 

c. Any person who knowingly obtains or possesses a controlled dangerous substance 
or controlled substance analog in violation of subsection a. of this section and who 
fails to voluntarily deliver the substance to the nearest law enforcement officer is 
guilty of a disorderly persons offense. Nothing in this subsection shall be construed 
to preclude a prosecution or conviction for any other offense defined in this title or 
any other statute. · · 

The Applicant asserts that possession of cocaine is not a disorderly persons offense, but rather a 
crime of the third degree, which would not be addressed in a New Jersey municipal court, where 
disorderly persons offenses are adjudicated. The Applicant does not provide any legal basis for his 
contention. Furthermore, the language of section 2C:35(10)(c) refers to possession of a controlled 
dangerous substance or controlled substance analog, the same language used in section 2C:35(10)(a). 
There is no indication that possession of cocaine is excluded from section 2C:35(10)(c) disorderly 
persons offenses. 

In the alternative, the Applicant asserts that a finding of guilt for a disorderly persons offense is not a 
conviction for immigration purposes due to the lack of procedural protections normally provided in 
criminal proceedings. 

New Jersey law provides a distinction between disorderly persons offenses and crimes. New Jersey 
Code § 2C: 1-4(b ), which establishes classes of offenses, stated at the time of the offense: 

An offense is a disorderly persons offense if it is so designated in this code or in a 
statute other than this code. An offense is a petty disorderly persons offense if it is so 
designated in this code or in a statute other than this code. Disorderly persons 
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offenses and petty disorderly persons offenses are petty offenses and are not crimes 
within the meaning of the Constitution of this State. There shall be no right to 
indictment by~ a grand jury nor any right to trial by jury on such offenses. Conviction 
of such offenses shall not give rise to any disability or legal disadvantage based on 
conviction of a crime. 

New Jersey Code§ 2C:52-3 stated at the time of the offense: 

Any person convicted of a disorderly persons offense or petty disorderly persons 
offense under the laws of this State who has not been convicted of. any prior or 
subsequent crime, whether within this State or any other jurisdiction, or of another 
three disorderly persons or petty disorderly persons offenses, may, after the expiration 
of a period of 5 years from the date of his conviction, payment of fine, satisfactory 
completion of probation or release from incarceration, whichever is later, present a 
duly verified petition as provided in section 2C:52-7 hereof to the Superior Court in 
the county in which the conviction was entered praying that such conviction and all 
records and information pertaining thereto be expunged. 

New Jersey Code§ 2C:43-8 stated at the time of the offense: 

A person who has been convicted of a disorderly persons offense or a petty disorderly 
persons offense may be sentenced to imprisonment for a definite term which shall be 
fixed by the court and shall not exceed 6 months in the case of a disorderly persons 
offense or 30 days in the case of a petty disorderly persons offense. 

The Applicant cites to Matter of Eslamizar, 23 I&N Dec. 684 (BIA 2004), which provides guidance 
on what constitutes a conviction in a genuine criminal proceeding. In Matter of Eslamizar the Board 
of Immigration Appeals (Board) stated that: 

Congress has defined the term "conviction" to mean, in pertinent part, "a formal 
judgment of guilt of the alien entered by a court." Section 101(a)(48)(A) of the 
Act. ... by '~judgment of guilt" Congress most likely intended to refer to a judgment in 
a criminal proceeding, that is, a trial or other proceeding whose purpose is to 
determine whether the accused committed a crime and which provides the 
constitutional safeguards normally attendant upon a criminal adjudication. 

Matter of Eslamizar, at 686-687. 

In Matter of Eslamizar the Board outlined a series of factors that must be considered in determining 
whether an individual's judgment qualifies as a conviction in a genuine criminal proceeding, 
including whether each element of the crime had to be proved beyond a reasonable doubt, whether 
the sanctions resulting from such a conviction are punitive, whether the alien was provided with the 
constitutional safeguards normally attendant to a criminal adjudication, i].nd whether a conviction for 
the offense gives rise to an_Y disability or legal disadvantage based on conviction of a crime. !d. at 
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687. In Eslamizar, the Board was addressing ;m Oregon violation in which the preponderance of 
evidence standard was applied, stating: 

It is a bedrock principle of the Constitution of the United States that each element of 
an offense or crime must be proved beyond a reasonable doubt.4 E.g., Apprendi v. 
New Jersey, 530 U.S. 466 (2000); In re Winship, 397 U.S. 358 (1970). It is beyond 
debate, therefore, that the respondent, who was found "guilty" under the lesser 
standard of a preponderance of the evidence, was not found guilty of his "violation" 
in a true criminal proceeding. Accordingly, we conclude that the court's finding of 
guilt in a violation proceeding under Oregon law does not fall within the meaning of 
the term "conviction" under section 101(a)(48)(A) ofthe Act. 

The Applicant also cites to Castillo v. Attorney General, 729 F.3d 296 (3rd Cir. 2013), in support of 
his claim that a disorderly persons offense is not a conviction under the Act. In Castillo, the court 
examined a New Jersey disorderly persons offense and remanded it for further analysis to determine 
if it was a conviction (i.e. whether there was judgment of guilt in a genuine criminal proceeding). !d. 
at 311. The court states that having a beyond reasonable doubt standard alone does not mean a 
conviction occurred, but that several other factors may be relevant, including how the prosecuting 
jurisdiction characterized the offense, the consequences of a guilty finding, and the rights available 
to the accused and other characteristics of the proceeding. !d. at 307. The court cited other cases 
which assess relevant factors in determining whether a genuine criminal proceeding took place. ld. 
at 307-309. 

We find that a disorderly persons offense in New Jersey would be a conviction as there was a 
judgment of guilt in a genuine criminal proceeding. Although it does not give rise to any disability 
or legal disadvantage and there is no right to a grand jury or trial by jury, it has the beyond a 
reasonable doubt standard, it results in a criminal record as indicated in New Jersey Code § 2C:52-3, 
and it can result in 6 months imprisonment. In addition, the right to a trial by jury is not required in 
a criminal proceeding where the maximum penalty is 6 months or less. Baldwin v. New York, 90 
S.Ct. 1886, 1887-1890 (1970). In the Applicant's case, the maximum sentence is 6 months or less. 
Therefore, the lack of a right to a trial by jury did not deprive him of a constitutional safeguard, 
which supports the finding that he was convicted in a genuine criminal proceeding. 

Furthermore, in Cuellar-Gomez, the BIA noted that although the proceedings did not provide the 
defendant with an absolute right to counsel, but only provided indigent defendants with appointed 
defense counsel if there was a possibility of imprisonment, this practice was consistent both with the 
Constitution and with general criminal practice in state courts. 25 I&N Dec. at 854 (citing Alabama v. 
Shelton, 535 U.S. 654 (2002) and Scott v. Illinois, 440 U.S. 367 (1979)). Similarly, the Supreme Court 
of New Jersey stated in a disorderly persons case, "[A]s a matter of simple justice, no indigent 
defendant should be subjected to a conviction entailing imprisonment in fact or other consequence of 
magnitude without first having had due and fair opportunity to have counsel assigned without cost." 
Rodriguez v. Rosenblatt, 58 N.J. 281,295 (1971). 
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New Jersey disorderly persons offense proceedings provide the right to appointed counsel when 
there is a possibility of imprisonment and do not otherwise deprive defendants of constitutional 
safeguards normally attendant upon a criminal adjudication and can result in up to 6 months 
imprisonment and a criminal record. When these factors are considered in addition to the 
requirement that guilt beyond a reasonable doubt be proven, we find that they constitute genuine 
criminal proceeding. 

I 

As the Applicant has been convicted of possession of cocaine after a judgment of guilt in a genuine 
criminal proceeding, we find that he is inadmissible under section 212(a)(2)(A)(i)(II) of the Act for 
violating a law related to a controlled substance. 

B. Waiver 

The Applicant was not convicted of a single offense of simple possession of 30 grams or less of 
marijuana, but rather possession of cocaine. Therefore, he is not eligible for a section 212(h) waiver 
of his inadmissibility under section 212( a)(2)(A)(i)(II) of the Act. 

As he is statutorily ineligible for a section 212(h) waiver, no purpose would be served in addressing 
his unlawful presence waiver application under section 212(a)(9)(B)(v) of the Act, as granting this 
waiver would not result in his admissibility. See Matter of J-F-D-, 10 I &N Dec. 694 (BIA 1963). 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden. Accordingly, we dismiss the 
appeal. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-R-A-, ID# 16813 (AAO Sept. 19, 2016) 


