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The Applicant, a native and citizen of India, seeks a waiver of inadmissibility for unlawful presence. 
See Immigration and Nationality Act (the Act) section 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). A 
foreign national seeking to be admitted to the United States as an immigrant or to adjust status to lawful 
permanent residence must be admissible or receive a waiver of inadmissibility. U.S. Citizenship and 
Immigration Services (US CIS) may grant this discretionary waiver if refusal of admission would result 
in extreme hardship to a qualifying relative or qualifying relatives. 

The USCIS Director, Nebraska Service Center, denied the application. The Director concluded that 
the Applicant was inadmissible because she had accrued more than 1 year of unlawful presence and 
was seeking admission into the United States withiri 10 years of her departure. The Director 
concluded that the Applicant had not shown that she has a qualifying relative, as required under the 
Act, and that the Applicant is inadmissible to the United States for a period of 10 years from the date 
of her last departure. 

The matter is now before us on appeal. In the appeal, the Applicant submits a brief and additional 
evidence. She claims that the Director erred in finding her inadmissible and should consider her 
U.S. citizen son her qualifying relative for humanitarian reasons. She asserts that if waiver 
applicants who are inadmissible for "serious offenses," including for crimes involving moral 
turpitude, may establish eligibility upon showing extreme hardship to U.S. citizen or lawfully 
resident children, "by way of discretion" she should be allowed the same waiver, because she "never 
violated any law." 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Applicant is seeking admission as an immigrant and has been found inadmissible for unlawful 
presence. Section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II), provides that a 
foreign national who has been unlawfully present in the United States for 1 year or more, and who 
again seeks admission within 10 years of the date of departure or removal from the United States, is 
inadmissible. 
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Section 212(a)(9)(B)(ii) of the Act, 8 U.S.C. § 1182(a)(9)(B)(ii) provides that a foreign national is 
deemed to be unlawfully present in the United States if present in the United States after the 
expiration of the period of authorized stay or is present in the United States without being admitted 
or paroled. 

Section 212(a)(9)(B)(v) of the Act, provides that section 212(a)(9)(B)(i) inadmissibility may be 
waived as a matter of discretion if refusal of admission would result in extreme hardship to a U.S. 
citizen or lawful permanent resident spouse or parent. 

Decad~s of case law have contributed to the meaning of extreme hardship. ·The definition of 
extreme hardship "is not ... fixed and inflexible, and the elements to establish extreme hardship are 
dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez, 22 I&N 
Dec. 560, 565 (BIA 1999) (citation omitted). Extreme hardship exists "only in cases of great actual 
and prospective injury." Matter of Ngai, 19 I&N Dec. 245, 246-47 (BIA 1984). An applicant must 
demonstrate that claimed hardship is realistic and foreseeable. !d.; see also Matter of Shaughnessy, 
12 I&N Dec. 810, 813 (BIA 1968) (finding that the respondent had not demonstrated extreme 
hardship where there was "no showing of either present hardship or any hardship . . . in the 
foreseeable future to the respondent's parents by reason of their alleged physical defects"). The 
common consequences of removal or refusal of admission, which include "economic detriment ... 
[,] loss of current employment, the inability to maintain one's standard of living or to pursue a 
chosen profession, separation from a family member, [and] cultural readjustment," are insufficient 
alone to constitute extreme hardship. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (citations 
omitted); but see Matter of Kao and Lin, 23 I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of 
Pilch on the basis of variations in the length of residence in the United States and the ability to speak 
the language of the country to which the qualifYing relatives would relocate). Nevertheless, all 
"[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists." Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994) 
(citations omitted). Hardship to the Applicant or others can be considered only insofar as it results 
in hardship to a qualifying relative. Matter of Gonzalez Recinas, 23 I&N Dec. 467, 471 (BIA 2002). 

II. ANALYSIS 

The first issue to be addressed is whether the Applicant is inadmissible. She asserts that her 
unlawful presence should be tolled, because she did not intentionally stay in the United States 
beyond the period authorized. She further asserts that the doctrine of equitable tolling applies to her 
and supports finding her admissible. The second issue is whether she has established that she is 
eligible for a waiver. She asse,rts on appeal that for humanitarian reasons, we should find her U.S. 
citizen son is her qualifying relative. The Applicant states that since section 212(h) of the Act, 
concerning criminal inadmissibilities, permits a waiver if an applicant establishes extreme hardship 
to a U.S. citizen or lawful permanent resident child, we should read section 212(a)(9)(B)(v) 
expansively and exercise discretion to grant a waiver of inadmissibility based on unlawful presence 
if she establishes extreme hardship to a U.S. citizen or lawful permanent resident child as well. 
Because we do not interpret section 212(a)(9)(B)(v) of the Act in the manner the Applicant suggests 
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and because she has not shown that she has a qualifying relative under that section of the Act, the 
Applicant is not eligible for a waiver of her inadmissibility for unlawful presence. 

As stated above, the Applicant has been found inadmissible under section 212(a)(9)(B)(i)(II) of the 
Act for unlawful presence, specifically for her unlawful presence between March 2008 and March 
2009. The Applicant entered the United States as a nonimmigrant visitor in 2007, with authorization 
to remain for 6 months. She obtained an extension of stay until March 2, 2008. She departed over a 
year after her authorization to remain expired. The record reflects that she remained in the United 
States without authorization for more than 1 year before her departure and she seeks readmission 
prior to the passage of 1 0 years. 

The Applicant concedes she stayed in the United States beyond the authorized period but claims that 
she is not inadmissible for unlawful presence because her overstay was not intentional. She claims 
that she could not have departed by the required date because of her doctor's orders and that doing 
so would have jeopardized her health. In support of her claim, she submits a letter from 2009 
written by a physician in the United States, indicating that the Applicant had been his patient since 
1999, listing the dates of her appointments in 2008 and 2009, and describing her conditions as 
hypertension, cardiac arrhythmia, osteoarthritis, hypothyroidism, migraine, and gastritis. He stated 
that due to the Applicant's poor health, she was unable to travel from the United States to India in 
2009. While we are sympathetic to the Applicant's circumstances, individuals may accrue unlawful 
presence even when the accrual is unintentional or unavoidable. Moreover, section 212(a)(9)(B) of 
the Act enumerates certain circumstances that permit tolling the accrual of unlawful presence; it also 
lists specific exceptions under which the unlawful presence provisions would not apply. The statute 
does not include an exception or permit tolling for ·the unintentional accrual of unlawful presence 
owing to health concerns. We interpret statutory terms according to their plain meaning. See INS v. 
Phinpathya, 464 U.S. 183 (1984). The Applicant asserts that her application for an extension of stay 
and her serious medical condition tolled the onset of the unlawful presence bar. While the Act 
permits tolling for good cause, it does not include medical reasons as a circumstance permitting the 
tolling of unlawful presence. 

The Applicant also asserts that the "doctrine of equitable tolling" is allowed under sections 
212(a)(9)(B)(ii) and (iv) of the Act. Although section 212(a)(9)(B)(iv) of the Act specifies that 
unlawful presence can be tolled for good cause, it is limited to cases in which an applicant has been 
lawfully admitted or paroled into the United States, has filed a timely non-frivolous application for a 
change or extension of status, and has not been employed withbut authorization in the United States. 
The record reflects that the Applicant applied for and was granted an extension of status, but she 
remained in the United States beyond the extended period. In addition, section 212(a)(9)(B)(ii) of 
the Act provides exceptions to the accrual of unlawful presence; however, the Applicant has not 
shown that the exceptions apply to her. In support of the Applicant's assertion that the doctrine of 
equitable tolling applies, she cites to Neverson v. Farquharson, 366 F.3rd 32, 40 (l.st Cir. 2004), in 
which the respondent challenged the decision to dismiss his habeas corpus petition as time-barred. 
The court stated that the doctrine of equitable tolling provides that in exceptional circumstances, a 
statute of limitations may be extended for equitable reasons. The instant matter, however, does not 
involve a statute of limitations. Similarly, the Applicant cites other cases· concerning the equitable 
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tolling of statutes of limitations, without establishing how they concern her circumstances and our 
reading of section 212(a)(9)(B) ofthe Act. 

The Applicant states that since section 212(h) of the Act permits a waiver of inadmissibility on 
criminal grounds if an applicant establishes extreme hardship to his U.S. citizen or lawful permanent 
resident child, the Director should read section 212(a)(9)(B)(v) of the Act expansively and exercise 
discretion to permit granting waivers of inadmissibility based on unlawful presence if extreme 
hardship is established to an applicant's U.S. citizen or lawful permanent resident child as well. The 
Applicant does not cite authority to support her assertion that we may properly expand this statutory 
provision in the exercise of discretion. She asserts that we may exercise discretion for humanitarian 
reasons. Pursuant to section 212(a)(9)(B)(v) of the Act, however, we may exercise discretion only 
when an applicant establishes extreme hardship to a citizen or lawful permanent resident spouse or 
parent. Here, the record reflects that the Applicant lacks a qualifying relative as defined under 
section 212(a)(9)(B)(v) of the Act. 

• 
The Applicant must demonstrate that refusal of admission would result in extreme hardship to a 
qualifying relative or qualifying relatives. The Applicant does not have a qualifying relative, defined 
in section 212(a)(9)(B)(v) of the Act as a parent or spouse who is a U.S. citizen or lawful permanent 
resident of the United States. Though she asserts that we may consider her U.S. citizen son her 
qualifying relative, the Applicant has not established that we may interpret section 212( a )(9)(B )( v) 
of the Act to include additional family members as qualifying relatives, in the exercise of discretion. 

III. CONCLUSION 

The Applicant has the burden of proving eligibility for a waiver of inadmissibility. See section 291 
of the Act, 8 U.S.C. § 1361. The Applicant has not met that burden, as she has not shown that she 
has a qualifying relative under section 212(a)(9)(B)(v) of the Act. 

ORDER: The appeal is dismissed. 
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